ESSAY 9

No Take Backs: Presidential Authority and Public Land Withdrawals

I, INTRODUGCTION ...ttt e et e et ae e et e e sb e e ssb e e e ssb e e e ssbaeessbeeateeeanns 1
II. EXECUTIVE WITHDRAWAL AUTHORITY UNDER THE ANTIQUITIES AND
OUTER CONTINENTAL SHELF LANDS ACTS. ..ot 3
a.  The AntiQUItIES ACE OF 1906.......ccuiiieieiieie ettt te s e teste e e e saeseeeneeneas 6
b.  The Outer Continental Shelf LandS AC........c.ooiiiiiiiiieees e 9
I1l. THE EXECUTIVE AUTHORITY TO WITHDRAW DOES NOT INCLUDE THE
POWER TO REVOKE A WITHDRAW AL ......oviii e 12
a. Distinguishing the Use of Executive Orders, Presidential Proclamations and Presidential
Memoranda in the PUDIIC Lands CONEXL .........ooeeiiiiee et 12
b. A One-Way Executive Authority to Withdraw Lands is Permissible.............ccoccooeiiiiiiiiien 14
c. Revocation of a Land Withdrawal is a Separate Legislative ACt. .........cccccvevvevieiiiiveieiie e 17
d. Reversing a Land Withdrawal Does Not Effectively Abolish an Act of Congress. .........ccccceeveneene 20
IV. THE ANTIQUITIES ACT AND OCSLA CANNOT BE READ TO DELEGATE
REVOCATION AUTHORITY oottt a e 23
a. Congress has Repudiated Implied Executive Withdrawal Authority...........ccoccvoiiiiiieniieces 23
b. Congress Knows how to Delegate Revocation Authority, and has Passed Up Opportunities to
Amend the Antiquities ACt and OCSLA. ..ot ns 27
V. REVOCABILITY AND OUR ENVIRONMENTAL POLICY OBJECTIVES................... 30
VI CONCLUSION ... oottt e e e e e st e e e sae e e asaeesteeeasnae s 35

I.  INTRODUCTION

In the twilight of his presidency, Barack Obama made several announcements
withdrawing federal land from development. These executive actions were protective measures
taken under longstanding authorities of the Antiquities Act of 1906 and the Outer Continental
Shelf Lands Act (“OCSLA”), which delegate a portion of Congress’ primary Constitutional
authority over federal lands to the Executive branch. Specifically, the statutes authorize the
President to unilaterally withdraw certain land from development, which can be an extremely
controversial measure depending on the location and size of the parcel to be protected, the
productive uses restricted, and the heated politics of federal land management more generally.

President Obama’s recent land withdrawals were no exception.



A lingering question is whether the President, by the same authority, may revoke these
protective measures and effectively reopen withdrawn lands to disposition. This question
implicates the Constitution, statutes authorizing executive land withdrawals, and other sources of
positive law, but is also susceptible to strong intuitions and normative judgments about the role
of the executive in land use policy. The Antiquities Act and OCSLA are silent as to revocability,
even as similar statutes authorizing the President to withdraw lands expressly provide for
reversal of those withdrawals. There are also no cases on point, as no President has attempted to
revoke a permanent land withdrawal under these statutes.

In the last week of April 2017, President Trump turned these hypotheticals into reality.
On April 26, he issued an executive order calling for a review of national monument
designations under the Antiquities Act, signaling an intention to return lands protected under the
Act to the public domain. Two days later, a second order reversed the Obama Administration’s
ban on Arctic drilling pursuant to the OCSLA. Environmental groups have already challenged
the second order, and for the first time, a federal court is presented with the question whether the
Executive may reverse a predecessor’s land withdrawal.*

This paper concludes that the President currently lacks authority to reverse a land
withdrawal under the Antiquities Act or OCSLA. It begins by reviewing executive withdrawal
authorities under the two statutes, as well as President Trump’s recent executive orders. Part 111
then discusses the nature of executive action in the public lands context, taking care to
distinguish it from the President’s free exercise of Article Il powers, including reversal of a
predecessor’s executive actions. The President has no inherent authority in the land use context,

and reversing a prior land withdrawal constitutes a unique policy decision requiring delegation of

! See Complaint, League of Conservation Voters v. Donald J. Trump (D.Alaska 2017), available at:
http://earthjustice.org/sites/default/files/files/Complaint-arctic.pdf



authority from Congress. Part IV returns to the statutes themselves, concluding that the
Antiquities Act and OCSLA cannot be read to delegate such authority. Congress has repudiated
implied executive authority in the public lands context and has demonstrated that it knows how
to delegate revocation authority when necessary to fulfill its policy objectives. Part V discusses
the potential implications of executive reversal of land withdrawals on use of the Antiquities Act

and OCSLA as tools to address environmental policy objectives. Part VI then briefly concludes.

Il. EXECUTIVE WITHDRAWAL AUTHORITY UNDER THE ANTIQUITIES AND
OUTER CONTINENTAL SHELF LANDS ACTS.

The Constitution vests Congress with broad powers over the public lands.? One of the
major legal mechanisms governing the status of public lands is a land “withdrawal.” Historically,
withdrawal of federal land refers to the process by which the public domain is withdrawn or
reserved for certain specific purposes and thereby segregated from the operation of various other
public land laws authorizing the use or disposition of the lands.* Withdrawals of public lands
were initiated beginning in the earliest days of the Republic to establish military and Indian
reservations, lighthouses, townsites, and, eventually, railroads.* Today, withdrawals are more
commonly a protective measure to preserve the status quo and prevent specific future uses in
designated areas.’

In general, withdrawals of public lands are accomplished by one of three means: (1)
express withdrawals of specified lands for a particular purpose by act of Congress; (2)

withdrawals by the Executive pursuant to statutory delegation, which can either authorize

2U.S. CONST., art. 1V, § 3, cl. 2 (the Property Clause) states: “The Congress shall have the Power to dispose of and
make all needful Rules and Regulation respecting the Territory or other Property belonging to the United States.”

® Wheatley, Charles, “A Study of Withdrawals and Reservations of Public Domain Lands,” Prepared for the Public
Land Review Commission (1969) at 1. [hereinafter “Wheatley Report”]

* Wheatley Report at 1

® Wheatley Report at 1



withdrawal for a particular purpose while leaving the selection and withdrawal of the qualifying
lands to the Executive, or generally authorize the Executive to withdraw for public purposes; and
(3) withdrawals by the Executive without statutory authority, for instance, where impliedly
authorized by Congress’ longstanding acquiescence in an executive withdrawal practice.® A
comprehensive 1969 study of withdrawals and reservations of public domain lands marveled that
“[o]ver four hundred statutes, thousands of Executive orders, numerous administrative
regulations and administrative and judicial adjudications” govern the withdrawal process.’

The evolution of federal public lands policy, and the complex interrelationship between
Congress and the Executive in setting and carrying out that policy, is a rich history well beyond
the scope of this paper. However, two strands of the history are necessary as background. First,
while the Antiquities Act and OCSLA have been applied expansively to withdraw land from
development, the executive withdrawal authority has narrowed overall. The President exercised
broad implied authority to withdraw lands throughout the 19™ and into the early 20" century.
More recently, Congress has expressly repudiated any implied withdrawal authority and also
narrowed express statutory authorities.® This trend advises against implying an Executive
authority to return withdrawn lands to the public domain where a statute is silent.

The second historical note pertains to our shifting policy of retention, management and
disposition of public lands, and an evolving conception of the public interest therein. Though
public lands legislation was historically concerned with providing for the disposal of the public

domain, a growing recognition of the shortcomings of disposal policy led the government to

® Wheatley Report at A-4.
" Wheatley Report at 1.
8 See Part 1V, infra, in particular discussion of the Federal Land Policy Management Act.



retain many tracts of land in federal ownership.® The Executive had historically withdrawn land
for limited public uses, such as military or Indian reservations.*® As conservation became a
critical national concern in the late 19" century, ** the Executive was to play a key role, and for
good reason. Equipped with land withdrawal authority, the President could act decisively to
identify and protect certain parcels, while Congress remained free to undo or modify the action.*
The remainder of this section provides background on both the Antiquities Act and the
Outer Continental Shelf Lands Act, and discusses President Trump’s recent attack on these
authorities. These are just two statutes in an expansive body of law governing executive
withdrawal authority and they are not obvious partners for a legal analysis, enacted 50 years
apart and for very different purposes. The reason to discuss them together (and why they have
President Trump’s attention) is that they were President Obama’s primary tools to protect federal
land, and, notably, with express reference to controversial environmental policy objectives,
namely climate change mitigation. Also, both statutes grant the President a unilateral authority to

withdraw land from the public domain without saying anything about a corresponding authority

® Specific actions to “dispose” of the public domain included homestead laws and government sales to dispense
cheap land, mining laws to open mineral wealth, gifts of free land to railroads and land grants to new states.
Withdrawing specific lands from disposal was “to become an important means of accomplishing federal purposes or
policies when disposal laws threatened to sweep too broad a brush.” See Getches, David, Managing the Public
Lands: The Authority of the Executive to Withdraw Lands, 22 Nat. Resources. L.J. 179, 282-283. The creation of
Yellowstone National Park as a “pleasuring ground” on a large and remote tract of federal lands in Wyoming in
1872 is widely regarded as the beginning of the modern federal lands systems. See Coggins, George et al., “Federal
Public Land and Resources Law,” 6" Ed. (2007) at 103, 106.

19 See Getches, David, Managing the Public Lands: The Authority of the Executive to Withdraw Lands, 22 Nat.
Resources. L.J. 179, 283 (1982) (listing early statutory authorities for executive withdrawals of land for Indian
reservations, military installations, timber lands to preserve resources for the military, town sites, salt springs,
mineral deposits, and other purposes). [hereinafter “Getches”]

1 See 1d. By the end of the nineteenth century, 67 percent of the original public domain outside Alaska had been
transferred to private ownership, though 473,836,402 acres were still owned by the United States. The amount of
land remaining in the public domain was reported as of June 30, 1904 by the Public Lands Commission in
S.Doc.No. 189, 58™ Cong., 3d Sess 13 (1905).

12 See Part V, infra.



to reverse the withdrawal. These apparent “one-way” authorities set these statutes apart from
others that expressly address executive authority to revoke land withdrawal.*®

a. The Antiquities Act of 1906

The Antiquities Act of 1906 is one of the earliest statutes vesting the Executive with
discretion to make withdrawals.* The text is minimal, about two sentences long, but its impact
on federal lands cannot be overstated. Since its passage, sixteen of 20 Presidents have used the
Act to proclaim 151 national monuments, withdrawing hundreds of millions of acres from the
public domain.* President Franklin D. Roosevelt used his authority 36 times, more than any
other President, while President Obama withdrew the most acreage, nearly 550 million acres.®
Numerous withdrawals were accomplished by lame duck Presidents, fueling the political fire
around designations despite the fact that use of the act has been distinctly bipartisan, with some
of the most vigorous uses of the act coming from Republicans.*’

The Act authorizes the President to “declare by public proclamation historic landmarks,
historic and prehistoric structures, and other objects of historic or scientific interest... to be

national monuments.”*® As part of a national monument, the President may reserve parcels of

land from the public domain which “shall be confined to the smallest area compatible with the

13 See Part IV(b), infra.

1 Getches, supra note 10, at 300

1> The National Park Service maintains a chronological list of monuments created by presidents from 1906 through
September 15, 2016 at https://www.nps.gov/archeology/sites/antiquities/MonumentsList.htm.

18 Vincent, Carol Hardy, “National Monuments and the Antiquities Act,” Congressional Research Service R41330
(September 2016) at 2.

7 presidents T. Roosevelt, Taft, Hoover, and G.W. Bush are the more prominent Republican uses of the Act.

854 U.S.C.A. § 320301(a) [Formerly cited as 16 U.S.C.A §431] Effective December 19, 2014. The full text of the
delegation reads: “Sec. 2. That the President of the United States is hereby authorized, in his discretion, to declare by
public proclamation historic landmarks, historic and prehistoric structures, and other objects of historic or scientific
interest that are situated upon the lands owned or controlled by the Government of the United States to be national
monuments, and may reserve as a part thereof parcels of land, the limits of which in all cases shall be confined to the
smallest area compatible with proper care and management of the objects to be protected: Provided, That when such
objects are situated upon a tract covered by a bona fied unperfected claim or held in private ownership, the tract, or
so much thereof as may be necessary for the proper care and management of the object, may be relinquished to the
Government, and the Secretary of the Interior is hereby authorized to accept the relinquishment of such tracts in
behalf of the Government of the United States.”



proper care and management of the objects to be protected.”*® Conspicuously missing from the
statute is any specification of procedure to create a national monument, beyond that the President
shall “proclaim” one. The Act is also silent as to whether a President may abolish a monument
established by a previous presidential proclamation. No President has abolished a national
monument, and no court case has addressed whether the President has the authority to do so.
Much criticism of the Act centers on whether the President is exceeding the statutory
authority by proclaiming monuments of certain substance and acreage. The scope of the
authority was challenged soon after its passage, but the Supreme Court has given a wide
construction to the authority and has never overturned a monument.?’ However, despite
longstanding precedent and Congressional acquiescence to executive national monument
practice, some scholars still argue that certain monument proclamations are unlawful.?* These
arguments rely on a narrow reading of the original purpose of the act as solely designed to
protect objects of antiquity, rather than for impermissibly broad purposes such as “general
conservation, recreation, scenic protection, or protection of living organisms.”?* Critics also
argue that the designation of large monuments violates the Act’s open-ended acreage
limitation.? It is also contended that the Act is an unconstitutionally broad delegation of

Congress’ power under the Property Clause.?

954 U.S.C.A. § 320301 (b). There does not appear to be a functional difference between a “withdrawal” and “the
reservation of parcels thereof.”

2 gee Iraolo, Roberto, Proclamations, National Monuments, and the Scope of Judicial Review under the Antiquities
Act of 1906, 29 Wm. & Mary Envtl. L. & Pol’y Rev. 159, 172-174 (2004) (providing an exhaustive discussion of
Supreme Court and lower court cases confronting challenges to national monument proclamations as well as the
limited scope of judicial review over presidential proclamations under the Antiquities Act.)

2! See generally Yoo, John and Todd Ganziano, “Presidential Authority to Revoke or Reduce National Monument
Designations,” American Enterprise Institute (March 2017) [hereinafter “Yoo and Ganziano]

22 Critics suggest these purposes “are more appropriate for a national park or designation established by Congress.”
Iraolo, supra note 20, at 160 and Fn.11.

% See Id., including Fn.10. Most monument proclamations involve fewer than 5,000 acres, though they range in size
from less than 1 acre to about 283 million acres.

1d. at 161.



The presidential proclamation creating a national monument under the Act is also rarely
the last word as to that monument’s size and legal characteristics. Both Congress and the
President have modified monuments established by earlier presidential proclamation.? In at least
10 instances, Congress has outright abolished monuments created by the President.?® Most
commonly, however, Congress has converted monuments into different protective designations.
For instance, approximately half of our national parks were first designated as national
monuments, including the Grand Canyon, Grand Teton, Zion, and Olympic.*’

The claim that many monument designations are “illegal” — either too large, inconsistent
with the purpose of the Act, or otherwise — is the driving force behind calls for President Trump
to rescind previous monument designations. Trump’s April 26, 2017 executive order directs the
Secretary of the Interior to review all monument designations or expansions under the
Antiquities Act since 1996 where the monument covers more than 100,000 acres, or “where the
Secretary determines that the designation or expansion was made without adequate public
outreach and coordination with relevant stakeholders.” The Secretary’s review is to consider
each monument’s compatibility with the Antiquities Act and the effects of the withdrawal on

various uses of that federal land and surrounding communities, among other considerations.?®

% presidents have both enlarged and diminished monuments in a handful of cases, and it is unclear whether these
changes were legally authorized. It appears these changes were consistent with the purpose of the Act, and that if
future changes were to deviate from the purpose for which a monument was designated, the analysis becomes
similar to a revocation — it would require an Act of Congress. See Arnold and Porter Kaye Scholer, “The President
Has No Power Unilaterally to Abolish a National Monument Under the Antiquities Act of 1906,” at 7.

% See Squillace, The Monumental Legacy of the Antiquities Act of 1906, 37 Ga. L. Rev. 473 (2003)

27 Congressional Research Services, supra note 16, at 3.

% “presjdential Executive Order on the Review of Designations Under the Antiquities Act,” § 2 (April 26, 2017).
Available at: https://www.whitehouse.gov/the-press-office/2017/04/26/presidential-executive-order-review-
designations-under-antiquities-act



Though Trump’s order does not revoke any monument designations, the Administration
is clearly laying the groundwork of a defensible legal foundation for doing so0.? The purpose of
this paper is not to parse the legality of monuments under review, but instead to explore whether
the President has the authority to revoke a monument. As | will explain, this authority should not
hinge on the perceived overreach of a predecessor in establishing the monument. Overreach by a
past President can be a political claim or a legal one. In either case, but maybe particularly where
the legal authority is at issue, we should prefer Congress or a court to make the determination
rather than the President herself, since recognizing this adjudicatory function in the Executive
branch would seem to further aggrandize the President’s public lands authority.

b. The Outer Continental Shelf Lands Act

The Outer Continental Shelf Lands Act (“OCSLA?”), passed August 7, 1953, provides for
federal jurisdiction over submerged lands of the outer continental shelf, a huge area defined as all
submerged lands seaward of state coastal waters (3 miles offshore) under U.S. jurisdiction.
OCSLA authorizes the Secretary of the Interior to lease those lands for mineral development. It
also grants the President broad authority to withdraw portions of the OCS from mineral
leasing.*

The OCLSA presidential withdrawal authority is narrower than that of the Antiquities
Act, while affording the President more discretion within its limited subject area.>* Section 12(a)
allows presidents to bar the disposition of title or rights to land or minerals under federal marine

waters. While targeting a particular federal action, the President is not restricted to withdrawing

% The desire to revoke or diminish monuments is clearer from statements surrounding the announcement of the
Order. President Trump declared that “[t]Joday, | am signing a new executive order to end another egregious abuse of
federal power, and to give that power back to the states and to the people, where it belongs.” Id.

%043 U.S.C. § 1341(a). (“The President of the United States may, from time to time, withdraw from disposition any
of the unleased lands of the outer Continental Shelf.”)

¥ Natural Resources Defense Council, “Briefer on Presidential Withdrawal Under OCSLA Sec. 12(a).” (2017) at 1.



“objects of historic or scientific interest” or the “smallest [land parcel] compatible with the
proper care and management of the objects to be protected,” as she is when proclaiming national
monuments under the Antiquities Act. Instead, the President can withdraw any sized area of OCS
for any public purpose, making § 12(a) a powerful tool for satisfying broader policy goals.*?

Six presidents since 1953 have employed § 12(a), withdrawing as much as several
hundred million acres at a time.*® Like the Antiquities Act, OCSLA is silent as to undoing
actions taken under the withdrawal authority. Interestingly, not all presidential withdrawals are
permanent; some have been expressly time limited despite no textual distinction in §12(a)

between a permanent or time-limited withdrawal. **

While no President until Trump had reversed
a permanent withdrawal under OCSLA, there have been several instances of modification and
revocation of time-limited withdrawals.® Neither permanent nor time-limited Presidential

withdrawals under OCSLA have been tested by the courts.*®

%2 Natural Resources Defense Council, supra note 31, at 2.

%% Natural Resources Defense Council, supra note 31, provides a chronology of withdrawals under §12(a), but does
not include President Obama’s December 20, 2016 withdrawal of nearly 115 million acres of the Arctic Ocean and
3.8 million acres off the Atlantic coast. Earlier in the year, President Obama had excluded those areas for a 5-year
period. Making the exclusion permanent following the results of the November election, and before President-elect
Trump took office.

% Section 12(a) does say the President “may, from time to time, withdraw from disposition any of the unleased lands
of the outer Continental Shelf.” 43 U.S.C. § 1341(a).

% |n 1990, President George H.W. Bush issued a presidential directive ordering the Interior Department not to
conduct offshore leasing or preleasing activity in places other than Texas, Louisiana, Alabama, and parts of Alaska
until 2000 — prohibiting leasing in the same areas covered by annual moratoria enacted by Congress through the
Interior appropriations process. President Clinton extended the temporary offshore leasing prohibition until 2012,
while permanently withdrawing areas designated as marine sanctuaries. Then, in 2008, President George W. Bush
revoked the time-limited withdrawal, but left in place President Clinton’s permanent withdrawal comprising
approximately 10.8 million acres of marine sanctuary. Bush, G.W. Memorandum on Modification of the Withdrawal
of Areas of the OCS from Leasing Disposition (44 Weekly Comp. Pres. Docs. 986) (July 14, 2008).

% Natural Resources Defense Council, supra note 31, at 2. Note that the permanent withdrawal is designated “for a
time period without specific expiration,” language with President Obama used in his most recent withdrawals under
OCSLA

10



On April 28, 2017, President Trump issued an Executive Order titled “Implementing an
America-First Offshore Energy Strategy.”*” Among other steps to enhance offshore energy
development, the order revokes or modifies four of President Obama’s executive actions
withdrawing portions of the outer continental shelf from mineral leasing. Citing a need to
“further streamline existing regulatory authorities,” Section 5 of the Trump Order revokes EO
13754, which had declared a policy of enhancing the resilience of the northern Bering Sea region
and withdrawn from leasing the Norton Basin and St. Matthew-Hall Planning Areas.>®

The Trump Order also effectively reverses three other expansive withdrawals of the outer
continental shelf that President Obama accomplished through presidential memoranda.*® Rather
than explicitly revoke the Obama memoranda, the Trump Order merely replaces the language of
the memoranda with a withdrawal provision limited just to “those areas of the Outer Continental
Shelf designated as of July 14, 2008, as Marine Sanctuaries under the Marine Protection,
Research, and Sanctuaries Act of 1972....”* Though the details are expected to play out in the

coming months, including almost certain legal challenge by environmental organizations, the

%7 “presidential Executive Order Implementing an America-First Offshore Energy Strategy.” (April 28, 2017).
Available at: https://www.whitehouse.gov/the-press-office/2017/04/28/presidential-executive-order-implementing-
america-first-offshore-energy

% Exec. Order No. 13754, 81 FR 90669, “Northern Bering Sea Climate Resilience,” (December 9, 2016). Section 3
of this order withdrew “from disposition by leasing for a time period without specific expiration the following areas
of the Outer Continental Shelf: [(1) Norton Basin Planning Area; and (2) St. Matthew-Hall Planning Area...] The
withdrawal prevents consideration of these areas for future oil or gas leasing for purposes of exploration,
development, or production. This withdrawal furthers the principles of responsible public stewardship entrusted to
this office and takes due consideration of the importance of the withdrawn area to Alaska Native tribes, wildlife, and
wildlife habitat, and the need for regional resiliency in the face of climate change. Nothing in this withdrawal affects
rights under existing leases in the withdrawn areas.”

% These were presidential memoranda effecting “Withdrawal of Certain Areas of the United States Outer
Continental Shelf from Leasing Disposition” issued on December 20, 2016, January 27, 2015, and July 14, 2008. It
appears that the Trump Order leaves in place a memorandum of December 16, 2014 withdrawing the North Aleutian
Basin Planning Area, including Bristol Bay, offshore Alaska.

“ Trump Order, supra note 37, § 5. Presumably, the Administration wanted to avoid challenge under the Marine
Protection, Research, and Sanctuaries Act, which requires specific procedures and findings of the Secretary of
Commerce before a marine sanctuary designation could be withdrawn. See 16 U.S.C. § 1434.

11



Trump Order seems to take the unprecedented step of reversing several protective measures

taken by his predecessor with the intent of permanence.

1.  THE EXECUTIVE AUTHORITY TO WITHDRAW DOES NOT INCLUDE THE
POWER TO REVOKE A WITHDRAWAL

As discussed above, President Trump has reversed several withdrawals under the OCSLA
and signaled a desire to reverse monument designations under the Antiquities Act. His supporters
argue that these actions are indistinguishable from modern Presidents’ frequent modification and
revocation of a predecessor’s executive actions. This section explores what exactly the President
accomplishes when she withdraws land from the public domain, in order to distinguish executive
land withdrawals from executive actions taken pursuant to Article Il powers. Since the President
has no inherent constitutional authority to withdraw public lands, executive action under the
Antiquities Act or OCSLA is confined to the underlying statutory authority. Reversing these
actions is less consistent with familiar Executive branch functions, and more accurately
understood as a separate land action requiring express or implied delegation from Congress.

a. Distinguishing the Use of Executive Orders, Presidential Proclamations and
Presidential Memoranda in the Public Lands Context

Presidents utilize various written instruments to direct the Executive branch and
implement policy. These include executive orders, proclamations, presidential memoranda,
administrative directives, findings and others. Most of the time, the President is free to choose
the instrument she wishes to use to carry out the Executive function.** While the Antiquities Act
provides that the President may “declare by public proclamation” a national monument, neither

that Act nor OCSLA specifies a particular form or procedure for the land withdrawal.

1 Congress can also stipulate that the President use one or another of these instruments for a particular purpose.
Mayer, Kenneth, With the Stroke of A Pen: Executive Orders and Presidential Power (2001) at 58.

12



To carry out land actions, Presidents have used executive orders, presidential
memoranda, and presidential proclamations, sometimes interchangeably, * though any difference
between these devices may be a matter of form rather than substance. As the Constitution
contains no reference to executive orders, judges and scholars have been left to develop a legal
and descriptive basis for the instruments from historical practice. Though historical practice
might suggest proclamations are more geared towards private individuals, while orders are more
towards administration of government, ** more recent accounts suggest that the instruments defy
these distinctions too often for any differences to be legally significant.** Federal courts also tend
to hold executive orders and proclamations to be equivalent for the purposes of carrying out the
president’s legal authority.”*

Just as the Constitution contains no definition of these instruments, neither does it clearly

authorize their issuance. The common thread, then, is that the execution and implementation of

*2 For instance, both proclamations and executive orders have been used to create forest reserves. See Establishment
and Modification of National Forest Boundaries — A Chronologic Record 1891-1973. President Obama declared and
withdrew land for monuments through presidential proclamation, even though prior presidents styled the
withdrawals as executive orders. Maybe telling is that Obama’s most recent Proclamations of national monuments
were widely reported in the media as “executive orders.” Meanwhile, to withdraw areas of the outer continental
shelf under his OCSLA authority, Obama issued presidential memoranda. The Obama WhiteHouse.gov delineated
“Presidential Actions” as, separately, Executive Orders, Presidential Memoranda, and Proclamations. See
https://obamawhitehouse.archives.gov/briefing-room/presidential-actions

*% See Executive Orders and Proclamations: A Study of a Use of Presidential Powers, Cmte on Government
operations, 85" Congress, 1% Sess. at vii (December, 1957). (observing that that proclamations primarily affect the
activities of private individuals, while executive orders usually affect private officials only indirectly. The authors of
the study reasoned that, “since the President has no power or authority over individual citizens and their rights
except where he is granted such power and authority by a provision in the Constitution or by statute, the President’s
proclamations are not legally binding and are at best hortatory unless based on such grants of authority.”)
Subsequent accounts suggest that Presidents “are more apt to utilize executive orders on matters that may benefit
from public awareness or be subject to heightened scrutiny,” while Memoranda typically carry out more routine
executive decisions, or to “perform duties consistent with the law or implement laws that are presidential priorities.”
See CRS RS20846 Executive Orders: Issuance, Modification and Revocation at 3 (April 16, 2014). Proclamations
seem to vary widely from merely declaratory in effect to those with substantive impact. See Fisher, Louis, The Law
of the Executive Branch (2014) at 103.

“ Mayer, supra note 41, at 58.

** |d., citing the House Committee on Government Operations, Executive Orders and Proclamations: A Study of a
Use of Presidential Power, 85" Cong., 1% sess., 1957, Committee Print, 4-5.

13



executive actions must stem from some express or implied legal authority.*® The President has
issued a Thanksgiving Proclamation annually since 1863. Though nobody is challenging the
legal basis for this Proclamation, it likely emanates from the Constitution, specifically Article
11Is vesting clause.*” The bulk of executive action taken by the White House, as opposed to
administrative agencies emanates from Art. 11 power. This would include declaring that it is the
“policy of the United States to encourage energy exploration and production,” or directing the
Secretary of the Interior to perform a legal analysis of monument designations.

These actions, while referencing our public lands, are not acting upon them with legal
force and effect. Arguments that the Art 11. Executive function includes some inherent authority
over public land have been rejected.*® Executive orders, proclamations and memoranda to
withdraw lands, then, must derive from express or implied statutory authority. The following
section discusses why a power to reverse these actions does not inhere to the original withdrawal
authority, and must derive from an Act of Congress as well. A “one-way” delegation of authority
— to withdraw land from, but not to return it to the public domain — is consistent with our
Constitutional separation of powers.

b. A One-Way Executive Authority to Withdraw Lands is Permissible.

In practice, Presidents freely revoke, modify and supersede their own orders or those

issued by a predecessor. Executive actions, by their very nature, lack stability in the face of

evolving presidential priorities.* It is a ritual of modern government that incoming Presidents

*® Chu, Vivian and Todd Garvey, “Executive Orders: Issuance, Modification and Revocation,” Congressional
Research Service RS20846 (2014) at 2.

* The “vesting clauses” of the U.S. Constitution confer three discrete types of authority on three branches, without
an explicit requirement of separation of powers or checks and balances. Art. | § 1 reads “All legislative Powers
herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of
Representatives. Art. 11 § 1 reads “The executive Power shall be vested in a President of the United States of
America.

*® Though these arguments have been made, they are no longer at issue. See Getches, supra note 10, at Fn. 46.

*° Congressional Research Service, supra note 46, at 7.

14



reinstate or rescind President Reagan’s 1984 executive order blocking foreign aid to
organizations providing abortions. Beginning with Gerald Ford’s administration, Presidents have
actively issued, modified and revoked orders to assert control over and influence the agency
rulemaking process.® That Thanksgiving Proclamation? It could be on thin ice this November.

Several commentators have argued that the Executive power includes the authority to
revoke executive actions taken under the Antiquities Act and OCSLA authorities. John Yoo and
Todd Ganziano advocate a “general principle... that the authority to execute a discretionary
government power usually includes the power to revoke it — unless the original grant expressly
limits the power of revocation.”™" In their view, it is rooted in the Constitution that “a branch of
government can reverse its earlier actions using the same process originally used,”? and that
“In]o president can bind future presidents in the use of their constitutional authorities.”>® This
leads them to suggest that “[i]t would be quite an anomaly to identify an executive directive or
presidential proclamation that a subsequent president could not revoke.”>*

These principles might operate on the Art. Il Executive function, but they cannot extend
to executive land withdrawal authority, which has no roots in the Constitution. A recent 9"
Circuit case challenges the broad claim that a discretionary power to act includes a power to
revoke.™ The U.S. Attorney General had moved to denaturalize several recently naturalized U.S.
citizens, arguing that the power to denaturalize is “inherent” to the power to naturalize, which the
Attorney General derives from statute.”® The court examined the statute, silent as to the matter of

revocation of citizenship, and made a compelling analogy to the power of U.S District Courts to

%0 Congressional Research Service, supra note 46, at 7 (chronicling a long line of substantive changes to Executive
oversight through issuance, modification and revocation of executive orders).
%1 Y00 and Ganziano, supra note 21, at 7 (emphasis added)
52 |d. (explaining, for example, that the Constitution describes no process for repealing a statute.)
*d. at 8.
> 1d. at 9.
:Z See Gorbach v. Reno, 219 F.3d 1087 (9th Cir. 2000) (en banc)
Id.
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vacate their own judgments. This seemingly “traditional inherent power” of federal courts to
vacate their own judgments was nonetheless confirmed by Congress with an express rule. The 9™
Circuit reasons that “[i]f [this power] needs confirmation by an express rule approved by
Congress, it is too much to infer an analogous power in the Attorney General, for so weighty a
matter as revocation of American citizenship, from silence.”*’

Where authority to act in the first place requires an express rule, as in executive action
impacting public lands, a reviewing court should look for clear intent regarding the matter of
revocation. The concept that what “one can do, one can undo,” may be an intuitive one, but as
the 9™ Circuit suggests, it is easily rebutted and should not control where the underlying
authority is delegated to begin with:

The formula the government urges, that what one can do, one can undo, is

sometimes true, sometimes not. A person can give a gift, but cannot take it back.

A minister, priest, or rabbi can marry people, but cannot grant divorces and

annulments for civil purposes. A jury can acquit, but cannot revoke its acquittal

and convict. Whether the Attorney General can undo what she has the power to

do, naturalize citizens, depends on whether Congress said she could.®
We should be careful not to conflate Constitutional with statutorily delegated authority in the
public lands context, as Yoo and Ganziano do.*® A court examining President Trump’s reversal
of land withdrawals, then, should not be persuaded by instances where the President is permitted
to undo certain Constitutional powers without Congressional authority.®® Our approach to

unilateral revocation under the President’s appointment or treat powers do not support some

inherent executive authority to undo actions vested in another branch, such as Congress’ plenary

*"1d.

%8 Gorbach v. Reno, 219 F.3d 1087, 1095 (9th Cir. 2000) (en banc)

% See Yoo and Ganziano, supra note 21, at 5-9.

% For instance, Yoo and Ganziano cite that the President can unilaterally undo an appointment without the Senate’s
approval, even though this negates the earlier Senate confirmation of the appointee. Id. at 9, citing Myers v. United
States, 272 U.S. 52 (1926). A plurality of the Supreme Court also allows the President to unilaterally terminate a
treaty even though the treaty required the advice and consent of the Senate to be formed. 1d., citing Goldwater v.
Carter, 617 F.2d 697 (D.. Cir. 1979), vacated by Goldwater v. Carter, 444 U.S. 996 (1979); and Kucinich v. Bush,
236 F. Supp 2d 1 (D.D.C. 2002).
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authority over public lands. Whether the President may reverse a predecessor’s land withdrawal,
therefore, “depends on whether Congress said she could.”®
c. Revocation of a Land Withdrawal is a Separate Legislative Act.

The sense that what “one can do, one can undo” may be a powerful one, but has no place
in the public lands context, where the President is confined to specific delegations of authority.
Executive action to undo a predecessor’s land withdrawal requires express or implied authority.
This section reaches a similar conclusion from a different angle, arguing that the act of returning
withdrawn land to the public domain is not simply the inverse of withdrawing land in the first
place. Rather, it has the characteristics of a separate legislative Act, which requires a delegation
of authority and an intelligible principle to guide the exercise of that authority.

Yoo and Ganziano argue that when Congress grants discretionary authority to issue
regulations, Congress also confers the authority to substantially amend or repeal them.®® They
also suggest that reading the Antiquities Act to prevent Presidents from reversing earlier
monument designations would read the Act to “micromanage” the discretion granted, “rais[ing]
serious constitutional questions.”®® It would be laughable, on any reading, to suggest that the
Antiquities Act micromanages Executive land withdrawal authority; indeed the main criticism of
the Act is that the authority delegated is too expansive. A power to revoke previous designations
implicates entirely separate legislative goals, distinct policy questions, and would conflict with
existing statutes.

A court should approach revocation of a withdrawal under the Antiquities Act or OCSLA
as a decision with legislative character separate from the original withdrawal. In both statutes,

Congress includes language to guide the President in her decision to remove land from the public

%1 Gorbach v. Reno, 219 F.3d 1087, 1095 (9th Cir. 2000) (en banc)
%2 Y00, supra note 21, at 7, citing Commonwealth of PA v. Lynn, 501 F.2d 848, 855-56 (D.C. Cir. 1974).
% 1d. at 9, citing INS v. Chadha, 462 U.S. 919 (1983)
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domain, a decision with profound economic and environmental impacts. The inverse, returning
land to the public domain, is not contemplated by the statutes and would involve a host of
separate policy decisions not addressed by the statutory language guiding the original
withdrawal.

President Trump has directed the Secretary of Interior to review monument designations
since 1996 with an eye for returning these lands to the public domain. In the last 20 years,
however, these lands have been integrated into a broader system of land management.
Disentangling a national monument from this system not only removes legal protections of that
land, but also erodes legal and economic structures that have grown up in surrounding
communities by virtue of the monument’s unique status. It would also negate funds appropriated
by Congress over the years to improve and maintain the land for public use.®* In short,
revocation entails an entirely different cost-benefit analysis than the decision to withdraw land
for the monument in the first place. This type of balancing is at the heart of Congress’ legislative
authority over public lands, and it can only delegate this authority with proper guidance.

The decision to revoke a monument designation would also conflict with several statutes
articulating broad policies for management of monuments and other protected areas.
Amendments to the National Park Organic Act of 1916° make clear that national monuments

are part of the National Park System,®® and are fully covered by the general regulations

8 Congress can influence or even largely block national monument implementation through funding restrictions.
The fact that it funds monuments, even controversial ones, suggests it has ratified the withdrawals. A ratification-
through-appropriation theory might strengthen over time, with subsequent appropriations. The argument would also
not hold for the most recent withdrawals, such as Bears Ears, which has not existed during an appropriations cycle.
%16 U.S.C. § 1. (directing management of the national parks “to conserve the scenery and the natural and historic
objects and the wildlife therein and to provide for the enjoyment of the same in such manner and by such means as
will leave them unimpaired for the enjoyment of future generations.”)

% gee Arnold & Porter Kaye Scholer, supra note 25, at 7, citing 54 USC §§ 100102(2), 100501 (defining “National
Park System” to include any area administered by the National Park Service, including for “monument” purposes).
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protecting that System.®” The various units of this System are a “cumulative expres[sion] of a
single national heritage.”®® Furthermore:

“[P]rotection, management, and administration of the System units shall be

conducted in light of the high public value and integrity of the System and shall

not be exercised in derogation of the values and purposes for which the System

units have been established, except as directly and specifically provided by

Congress.”®®
With the National Park Organic Act and subsequent amendments, Congress has imbued national
monuments with purpose beyond the policy considerations guiding the Executive in withdrawing
land under the Antiquities Act. Revoking a monument, and derogating these values, is a
legislative act for Congress to take itself or to delegate with appropriating guiding principles.

Reading either the Antiquities Act or OCSLA to grant the Executive authority to reverse
previous withdrawals would also raise constitutional concerns under Nondelegation doctrine.
The Supreme Court’s Nondelegation doctrine prevents Congress from delegating its legislative
authority to the executive branch without also providing an “intelligible principle” to guide its
application.™ It is rooted in our separation of powers principles, and intended to ensure Congress
is making core policy choices as well as to facilitate judicial review of Executive actions taken

under delegated authority.”* Applied to the Antiquities Act and OCSLA, it is clear that the

policies guiding land withdrawal would fail to provide adequate guidance for the decision to

%7 See 26 C.F.R. § 1.2 (National Park Service regulations apply to federally owned land administered by NPS). See
generally 36 C.F.R. Ch. | Part 7. The Interior Department regulations for parks and monuments vary widely; some
are extensive management plans, others are relatively short or nonexistent for specific parks or monuments. There is
an argument that revoking a national monument would also effectively rescind any applicable regulation or
management plan, requiring some process under the Administrative Procedure Act. It would depend on the process
used in implementing the regulation in the first place, whether it be through notice and comment rulemaking, or
whether the agency found good cause to waive notice and comment because the regulations “don’t expand on the
action already taken by the President.”

% See Arnold and Porter, supra note 25, at 7, citing Pub L. No 91-383 (National Park System General Authorities
Act) and Publ. L. No. 95-625 (National Paris and Recreation Act of 1978), both now codified at 54 US.C. § 100101.
%954 U.S.C. § 100101(b)(1)(B)

70 See Mistretta v. United States, 488 U.S. 361, 371-372 (1989), citing J. W. Hampton, Jr. & Co. v. United States,
276 U.S. 394, 406 (1928).

™ See Whitman v. Am. Trucking Ass’n Inc., 531 U.S. 457 (2001)
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return the same land to the public domain. For instance, the Executive determines that a public
resource is of “historic scientific interest” to justify monument designation under the Antiquities
Act,”® but can public land simply lose its historical or scientific interest? The two statutes are
light on guidance to begin with; indeed, this is a valid criticism of the statutes and a reason for
concern as the Executive identifies lands for withdrawal. However, a lack of guidance should
make us even more concerned about the decision to reverse a withdrawal, a legislative one with
legal, economic and environmental ramifications.

d. Reversing a Land Withdrawal Does Not Effectively Abolish an Act of
Congress.

Thus far, I’ve argued that the power to reverse a land withdrawal through executive
action is not inherent to the power to withdraw land in the first place, and that we would expect
Congress to articulate some policy principles to guide the decision to return land to the public
domain. This is notably distinct from the approach taken by the only existing legal authority on
abolishing a national monument under the Antiquities Act, contained in a 1938 Attorney General
opinion.” In the opinion for President Coolidge, the Attorney General reasoned that the
executive action to withdraw land was in effect an Act of Congress itself. If one conceives of an
executive order, or presidential proclamation as an Act of Congress, then revoking that order or
proclamation would effectively abrogate an Act of Congress, something the President obviously
cannot do. Since the Attorney General opinion will be a key reference in the brewing fight over
President Trump’s authority to reverse land withdrawals, | will briefly discuss and try to
distinguish its approach.

In 1924, President Calvin Coolidge proclaimed Castle Pinckney National Monument

from a U.S. fort that had existed in the Charleston harbor since the early 19™ Century. Fourteen

"2 See Part 11(a), infra.
$39 U.S. Op. Atty. Gen 186, 1938 WL 1497
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years later, President Franklin D. Roosevelt wanted to abolish the monument and transfer the
land to the control and jurisdiction of the War Department.’* Attorney General Homer
Cummings advised the President that he was without authority to issue the proposed
proclamation revoking the monument, borrowing heavily from an earlier 1862 Attorney General
opinion regarding the President’s power to return a military reservation to the public domain:

A duty properly performed by the Executive under statutory authority has the

validity and sanctity which belong to the statute itself, and, unless it be within the

terms of the power conferred by that statute, the Executive can no more destroy

his own authorized work, without some other legislative sanction, than any other

person can. To assert such a principle is to claim for the Executive the power to

repeal or alter an act of Congress at will.”
The view that a land withdrawal made by the President under discretion vested in her by statute
“was in effect a withdrawal by the Congress itself” pervades several earlier Attorney General
opinions.’® While I would reach the same outcome — requiring an express or implied delegation
by Congress to revoke — I think the opinions rely on an outdated view of executive actions that
will be updated if a court reaches the issue.

As noted above, executive actions taken pursuant to authority provided to the President

by Congress are distinguished from orders based on the President’s exclusive constitutional

™ The justification for abolishing the monument was that the fort was in need of repair, that the public had not
“manifested any great interest in it as an object of historical importance,” and that the expense of restoring the fort
for “future preservation” was unjustified. Furthermore, the War Department was already using the land for storage
purposes and wanted to continue doing so. 39 U.S. Op. Atty. Gen 186, 1938 WL 1497 at 186.

239 U.S. Op. Atty. Gen 186, 1938 WL 1497 at 188, citing 10 U.S. Op. Atty. Gen. 359 (1862).

® See 10 U.S. Op. Atty. Gen. 359 (1862) (“This view of the Executive authority in the premises seems to me to
accord so exactly with the plain and well-accepted theory of the division of powers in our Government... The
appropriation of the public domain, either to public or private use, is eminently an act of sovereign power. It is the
exercise of ownership, and implies the right of control over the title. It is a conversion of the property of the nation
equal in responsibility and gravity with the appropriation of the public money, and derives its authority from the
same high source. Under our system, this extreme power resides only in Congress...”) (““This selection of Rock
Island for military purposes was not, as we have seen, the unauthorized act of the President; but was made in the
exercise of a discretion vested in him by Congress.” Because the power to dispose of public lands belongs to
Congress, and not the President, the reservation of Rock Island for military purposes derives its validity... “primarily
from the statute which authorized that selection.” “Instead of designating the place themselves, they left it to the
discretion of the President, which is precisely the same thing in effect.” (emphasis in original)) See also 16 op 121,
123; 17 op 168; 21 Op 120.
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authority. Both are discretionary government functions. Both can be legislatively modified and
nullified. And both, when based upon legitimate constitutional authority or statutory grants of
power to the president, are equivalent to laws.”” When an executive order conflicts with a statute,
the statute takes precedence.”® The validity of an executive action, then, is with reference to the
underlying authority, but is not a stand-in for that authority where the Executive carries out a
Congressional delegation.

I agree with Yoo and Ganziano that the 1938 Cummings Opinion is on uneven factual
and legal ground.” The document is an outdated and unsatisfying guidepost for such a weighty
issue, and it is unclear what relevance the opinions will have on a reviewing court today. On the
one hand, Attorney General opinions are not binding on the President.® But statutes are, and as
it does with jurisprudence, Congress can incorporate the legal interpretations of the Attorney
General into subsequent legislative schemes, ratifying those interpretations. While a reviewing
court today will likely disagree that President Trump is effectively revoking an Act of Congress
by reversing withdrawals under the Antiquities Act and OCSLA, it should be persuaded that
executive action over public lands must derive from legislative authority. The following section
discusses why these statutes cannot be read to delegate revocation authority as a matter of

Congressional intent.

" Mayer, supra note 41, at 35. See also Jenkins v. Collard, 145 U.S. 546, 560-561 (1891) (when a President issues a
proclamation on matters either within the President’s inherent powers or to execute a delegated authority, the
proclamation has the force of law.); Independent Meat Packers Association et al. v. Butz, 526 F.2d 228 (8" Cir.,
1975), rehearing and rehearing en banc denied December 15, 1975, cert. denied March 22, 1976, 424 U.S. 966;
Marks v. Central Intelligence Agency, 590 F.2d 997 (D.C. Cir., 1978). See also Gnotta v. U.S. 415 F.2d 1271, 1275
(8" Cir. 1969.)

8 Mayer, supra note 41, at 35.

™ See Yoo and Ganziano, supra note 25, at 5-8. Their main critiques of the AG opinion are: (1) its reliance on trust
law to suggest that a great of power to create something must include the power to abolish it; (2) its reading of the
original purposes of the Antiquities Act; and (3) general lack of support and depth of analysis for its conclusion that
the President is without authority to revoke the Castle Pinckney National Monument.

8 |d. (“Attorney General opinions are binding on executive branch agencies but a president is free to disregard them
— especially if he concludes that his oath to take care that the laws are faithfully executed conflicts with such an
opinion.”)
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IV.  THE ANTIQUITIES ACT AND OCSLA CANNOT BE READ TO DELEGATE
REVOCATION AUTHORITY

The foregoing analysis establishes that the President has no inherent authority to
revoke a land withdrawal. The authority to withdraw land in the first place emanates from
Congress’ Constitutional authority. Whether a President may revoke a land withdrawal is
properly understood as an executive action distinct from the original withdrawal itself,
and depends on whether Congress intended her to have that power.®

A rough division of authority between Congress and the President has grown up around
specific statutes and long-term understandings.®? Yoo and Ganziano argue that OCLSA and the
Antiquities Act “do not even attempt to limit the president’s power to reverse previous
withdrawals.”®® This approach relies on their argument that possession of the authority to grant
implies the authority to revoke. This theory is not only incorrect as a matter of law and misplaced
where the authority is a delegated one. It is also wholly inconsistent with Congress’ treatment of
executive withdrawal authority in other statutory schemes. Congress has (a) repudiated implied
executive authority in the public lands context; and (b) demonstrated that it knows how to
delegate revocation authority and has arguably ratified legal interpretations of limited executive

authority under the Antiquities Act.

a. Congress has Repudiated Implied Executive Withdrawal Authority.
The Executive once exercised broad implied withdrawal authority, including an implied
power to modify and revoke prior withdrawals. Beginning soon after the nation’s founding,

Presidents set aside land for numerous military bases and Indian reservations on the assumption

8 Rasband, James R., The Future of the Antiquities Act, 21 J. Land Resources & Env’tl. L. 619, 625 (2001)

8 Federal Public Land and Resources Law, supra note 9, at 340.

% Y00, John and Todd Ganziano, “Trump Can Reverse Obama’s Last Minute Land Grab,” The Wall Street Journal
(December 30, 2016) (emphasis added).
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that no statutory delegation of authority was needed. In several instances, this assumption

supported an implied power to modify or revoke the prior withdrawal.®

For example, Presidents
commonly eliminated or reduced in size Indian reservations that had been established through
executive order.®® Eliminating and reducing Indian reservations was particularly controversial,
since the withdrawal was not simply a protective action directed at the underlying land, but
granted rights of occupancy and use to Indian communities.®” The executive actions around
reservations and oilfields were also categorically different from the withdrawals contemplated by

the Antiquities Act and OCSLA. They were extremely granular actions, reflecting a local

presence of the Executive in managing conflict between the Indian tribes and surrounding

8 Getches, supra note 10, at 279.

8 See U.S. v. Southern Pac. Transp. Co., 543 F.2d 676, 690 (9" Cir. 1976) (“We recognize that even after 1975, the
President or the Secretary of the Interior could still alter the boundaries of, or even extinguish completely, an
executive order reservation in order to make way for a railroad.” Also, “[b]efore Congress prohibited future changes
in Indian reservations by executive order, it was common practice for the President to terminate or reduce in size
executive order reservations without payment of compensation.”). See also Rasband supra note 81, at 626 (“It thus
appears that if a withdrawal is accomplished by executive authority implied from congressional silence, a court will
be more willing to recognize implied authority in the executive to undo what it has already done.”)

8 Numerous examples appear in Indian Affairs: Laws and Treaties, a seven volume compilation of U.S. treaties,
laws and executive orders pertaining to Native American Indian tribes compiled by Charles J. Kappler in the early
20™ Century and first published in 1903-1904 by the Government Printing Office. Oklahoma State University has
digitized the work, available at: http://digital.library.okstate.edu/kappler/index.htm. The language used to revoke a
reservation is sometimes, literally, “hereby revoke,” and other times action to “restore to the public domain” lands
previously reserved. See WM. H. Taft, EO No. 1522 (April 24, 1912) (“it is hereby ordered that Executive order
dated August 25, 1877, setting aside certain described land in the State of California for Indian purposes, be, and the
same hereby is, revoked in so far as it relates to the south half of section 20, township 3 south of range 1 east of the
San Bernardino meridian.”). See also WM. H. Taft, EO No. 1224 (July 7, 1910) (“It is hereby ordered that
Executive orders of August 25, 1877, March 9, 1881, and December 29, 1891, reserving certain described lands in
the State of California for Indian purposes be, and the same are hereby, modified and amended in so far as to restore
to the public domain for the purpose of settlement and entry the tracts described as follows...”).

8 Opinion of Attorney General Harlan F. Stone. (“Whether the President might legally abolish, in whole or in part,
Indian reservations once created by him, has been seriously questioned (12 L. D. 205; 13 L. D. 628) and not without
strong reason; for the Indian rights attach when the lands are thus set aside; and moreover, the lands then at once
become subject to allotment under the general allotment act. Nevertheless, the President has in fact, and in a number
of instances, changed the boundaries of Executive order Indian reservations by excluding lands therefrom, and the
question of his authority to do so has not apparently come before the courts.... When by an Executive order public
lands are set aside, either as a new Indian reservation or an addition to an old one, without further language
indicating that the action is a mere temporary expedient, such lands are thereafter properly known and designated as
an Indian reservation; and so long, at least, as the order continues in force the Indians have the right of occupancy
and use, and the United States has the title in fee. (Spalding v. Chandler, 160 U. S. 394; In re Wilson, 140 U. S.
575.)”) Available at: http://digital.library.okstate.edu/kappler/Vol4d/html_files/v4p1056.html
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communities, as well as accommodating for development in the national interest such as
railroads and other public works.

As national policy toward public lands shifted from disposition, Congress conceded
broad managerial authority to the executive in a series of statutes, including the Antiquities
Act.® Congress’ failure to repudiate earlier withdrawals also led the courts to infer acquiescence
in some “implied nonstatutory authority... construed to fill all the interstices around express
delegations.”®® A major Supreme Court case, U.S. v. Midwest Oil, upheld a withdrawal by
President Taft that directly contradicted a recent statute, reasoning that “scores and hundreds” of
executive orders establishing or enlarging Indian and military reservations, and oil reserves had
established an allocation of power.”® The case came to stand for the proposition that Presidential
authority is stronger with respect to powers that Presidents applied expansively in a pattern of
actions to which Congress has acquiesced.®* Strong Presidents continued to push the boundaries
of delegated withdrawal authorities. %

Eventually, Congress reasserted control over withdrawals and reservations of public
lands by limiting actions that could be taken by the executive branch. This included a policy of
walking back executive authority to return withdrawn land to the public domain. For example,
the National Forest Management Act provided that forest reserves could only be returned to the

public domain by an act of Congress.*® Then in 1976, Congress extinguished all nonstatutory

® Getches, supra note 10, at 285.

8 Getches, supra note 10, at 279.

% gee U.S. v. Midwest Oil; See also Getches, supra note 10, at 290-292.

°! See Klein, Christine, Preserving Monumental Landscapes under the Antiquities Act, 87 Cornell L. Rev. 1333,
1355-1363 (2002).

% Congressional Research Service, “Authority of a President to Modify or Eliminate a National Monument,” No.
RS20647 (2000) at 2.

% p_L. 94-588. October 22, 1976, 90 Stat 2949 (“Notwithstanding the provisions of the Act of June 4, 1897... no
land now or hereafter reserved or withdrawn from the public domain as national forests pursuant to the Act of March
3, 1891... or any act supplementary to and amendatory thereof, shall be returned to the public domain except by an
act of Congress.”) (emphasis added)
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authority and most earlier statutory authority with the Federal Land Policy Management Act
(FLPMA\), replacing these authorities with new procedures for withdrawals.** FLPMA
concluded an exhaustive review of federal land policy by the Public Land Law Review
Commission, which reported to Congress in 1970 with an overall message of reasserting public
control over executive withdrawal authority. While earlier implied executive authorities are
instructive, FLPMA'’s allocation of withdrawal authority between the Executive and Congress
should control any present inquiry into the Antiquities Act and is a powerful background
principle for interpreting OCSLA as well.

FLPMA expressly repealed the Executive’s implied delegation of withdrawal authority as

well as 29 statutory provisions for executive withdrawal.*

This acted on a principal
recommendation by the review commission that large scale permanent or indefinite withdrawals
should only be accomplished by an act of Congress® The Commission also recommended that
smaller-scale withdrawal authority remaining with the executive branch should be confined to
specified purposes, governed by more specific procedures, open to public input, and generally of
limited duration.”” Despite these recommendations, Congress conspicuously left the Antiquities
Act in place, with very limited discussion of why.?® Congress also expressly exempted the
“Quter Continental Shelf” from the FLPMA definition of “public lands,” leaving OCSLA in

place as well.*

%43 U.S.C, §§ 1701-1782 (1976).

% The Act specifically cited U.S. v. Midwest Oil. (“Effective on and after the date of approval of this Act, the
implied authority of the President to make withdrawals and reservations resulting from the acquiescence of the
Congress (U.S. v. Midwest Oil Co., 236, U.S. 459) and the following statutes and parts of statutes are repealed...)”
Pub. L. No. 94-579, § 704(a), 90 Stat. 2744, 2792 (1976).

% pyblic Land Law Review Commission, “One Third of the Nation’s Land: A Report to the President and the
Congress” at 54-55 (1970).

°1d. at 55.

% See Congressional Research Service, supra note 92, at 2.

%43 U.8.C. 1702
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In light of FLPMA, a court should be reluctant to find implied authority to revoke an
executive action, particularly within statutory language that has withstood the review of
Congress with an eye for eliminating implied authorities. There is no practice of executive
reversal of land withdrawals under the Antiquities Act and OCSLA, and courts upholding
implied executive authority were only willing to do so in light of some practice in which
Congress had acquiesced. As the next section argues, Congress has also demonstrate it is capable
of delegating revocation authority in circumstances where it intends to grant such authority.

b. Congress Knows how to Delegate Revocation Authority, and has Passed Up
Opportunities to Amend the Antiquities Act and OCSLA.

Congress knows how to delegate revocation authority when it wants to. Several turn-of-
the century statutes delegating withdrawal power to the President specifically include a provision
allowing the President or the Secretary of the Interior to revoke a prior withdrawal. The Organic
Act of 1897 authorizing the President to establish national forest reserves expressly authorized
her to “revoke, modify, or suspend” any past and future executive order or proclamation
establishing a national forest.'®® Congress had just had a big fight about the controversial
withdrawals of President Cleveland under earlier forest acts, and then amended the statute to

“remove any doubt which may exist pertaining to the authority of the President... to revoke,

190 ch, 2, § 1, 30 Stat. 11, 36 (repealed 1905). (“Provided, That to remove any doubt which may exist pertaining to
the authority of the President thereunto, the President of the United States is hereby authorized and empowered to
revoke, modify, or suspend any and all such Executive orders and proclamations, or any part thereof, from time to
time as he shall deem best for the public interests...”); (“The President is hereby authorized at any time to modify
any Executive order that has been or may hereafter be made establishing any forest reserve, and by such
modification may reduce the area or change the boundary lines of such reserve, or may vacate altogether any order
creating such reserve.”) There is a rich backstory to the inclusion of the revocation provision. Basically, the
legislation was the culmination of years of controversy surrounding the withdrawal of considerable tracts of federal
land for forest reserves, starting with the Act of March 3, 1891. President Cleveland had issued 13 proclamations
establishing forest reserves in 7 states, which immediately set off a “storm of protest” from Western public officials.
An earlier appropriations bill in 1897 including a proposal to abolish the reservations and an amendment to give the
President authority to abolish any and all reserves. The Western members were opposed to relying on the President
to abolish the reserves himself claiming that they could not trust the President to revoke his own orders. The final
compromise did not specifically abolish President Cleveland’s earlier withdrawals, but instead gave him the
authority to do so. Bassman, Robert, “The 1897 Organic Act: A Historical Perspective,” 7 Natural Resoures Lawyer
503, 510 (1974).
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modify or suspend.” The President’s express authority to revoke, modify, and vacate certain
orders and proclamations establishing national forests remains today.'®*

Other examples of express revocation authority include Congress’ 1901 amendment to
the Federal Desert Lands Act to authorize the Secretary of the Interior to restore withdrawn lands
to the public domain after a period of time,'? and the 1910 Pickett Act, which gave the President
authority to “temporarily” withdraw public lands but also provided that those withdrawals were
to “remain in force until revoked by him or an Act of Congress.”**® From these and other
examples, it is clear that both in the years leading up to the Antiquities Act and continuing after
its passage, Congress considered the difference between one- and two-way withdrawal schemes
in various contexts. To read an implied authority to revoke into the Antiquities Act or OCSLA
would render the express revocation clauses in other statutory authorities as mere surplusage.*®

FLPMA also created a process for the Secretary of the Interior to terminate several
categories of prior executive withdrawals. With FLPMA, Congress did not expressly modify,
revoke or extend previous withdrawals'® but instead directed the Secretary of the Interior to
review a substantial number of withdrawals and report to the President recommendations

concerning their continuation.'® The President would then report his recommendations to

116 U.S.C. § 473

192 Mar. 3, 1901, ch. 853, § 3, 31 Stat. 1188. (“...the Secretary of the Interior may, in his discretion, continue said
segregation for a period not exceeding five years, or may, in his discretion, restore such lands not irrigated and
reclaimed to the public domain upon the expiration of the ten-year period or of any extension thereof.”)

193 The 1910 Act, ch. 421, 36 Stat. 847 “The Pickett Act” expressly authorized the revocation or vacating of
executive orders or proclamations creating forest reserves under the Act of March 3, 1891, ch. 561, 26 Stat. 1103
(codified at 16 U.S.C. § 471 until its repeal by FLPMA in 1976).

104 Rashand, supra note 81, at 627. (It is an established canon of statutory interpretation that the court should avoid
reading a statute in a way that would render statutory language superfluous.)

1543 U.S.C. § 1701 (“All withdrawals, reservations, classifications, and designations in effect as of the date of
approval of this Act shall remain in full force and effect until modified under the provisions of this Act or other
applicable law.”)

1% The Act directs the Secretary of the Interior to review within fifteen years existing withdrawals from mining or
mineral leasing of Bureau of Land Management and Forest Service lands, and all withdrawals of certain lands
administered by other agencies, in the eleven Western states. 43 U.S.C. § 1714(e)(1). This also acted on
recommendations by the Review Committee. H.R. Rep. 94-1163 at 56-57 (1976).
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Congress, and the Secretary would be permitted to terminate any executive withdrawals unless
Congress objected by a concurrent resolution within 90 days.'®” As of 1981, 233 withdrawals
covering about 20.4 million acres had been revoked under this process.**®

To reiterate, FLPMA expressly provided that the Secretary shall not modify or revoke
any withdrawal creating national monuments under the Antiquities Act. The House Committee
on Interior and Insular Affairs report on the statute confirms it “would specifically reserve to
Congress the authority to modify and revoke withdrawals for national monuments created under
the Antiquities Act.” ' This language is a clear signal the Congress was aware of the 1938
Attorney General opinion arguing that Congress retained sole authority to revoke a monument
under the Antiquities Act. And when “Congress is deemed to know the executive and judicial
gloss given to certain language” a later statute comprehensively addressing the subject is
persuasive that Congress has adopted the existing interpretation.*'° The House Report also
alleviates concerns that FLPMA only restricted the Secretary of the Interior’s authority to revoke

monuments, while remaining silent as to the President’s authority. '

9743 U.S.C. § 1714(1)(2).

198 Getches, supra note 10, at 316 (describing that the revocations were not made according to the prescribed
procedures for referral of the Secretary’s recommendations for continuation or termination of withdrawals.)

1% H R. Rep. 94-1163 at 9 (1976) (“With certain exceptions, H.R. 13777 will repeal all existing law relating to
executive authority to create, modify, and terminate withdrawals and reservations. It would reserve to the Congress
the authority to create, modify, and terminate withdrawals for national parks, national forests, the Wilderness
System, Indian reservations, certain defense withdrawals... It would also specifically reserve to the Congress the
authority to modify and revoke withdrawals for national monuments created under the Antiquities Act... These
provisions will insure that the integrity of the great national resource management systems will remain under the
control of the Congress.”)

119 5ee Arnold and Porter Kaye Scholer, “The President Has No Power Unilaterally to Abolish a National Monument
Under the Antiquities Act of 1906,” at 5, citing Bledsoe v. Palm Beach County Soil & Water Conservation Dist.,
133 F.3d 816, 822 (11" Cir. 1998) (addressing legislative action after an earlier legal interpretation by the Attorney
General); also United States v. Estate of Romani, 523 U.S. 517, 530-31 (1998) (later congressional actions need not
amend the earlier statute in order for ratified principles of law to govern, particularly when the later statute
comprehensively addresses a subject.).

1 See Congressional Research Service, supra note 92, at 4-5.(“The FLPMA language addresses only actions of the
Secretary, while the Antiquities Act is worded in terms of actions the President may take....However, it appears
from the breadth of the committee report language that Congress may have believed that controlling revocations by
the Secretary in this regard would operate to control the revocation of national monument withdrawals - i.e. to
control the actions of the President.”)
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There have been numerous proposals to amend the Antiquities Act over the last several
decades, the most recent introduced on May 2, 2017.**2 In reviewing these proposals, | did not
locate a single attempt to expressly authorize the President to unilaterally revoke a monument
designation. If FLMPA did not confirm otherwise, we might infer that Congress already assumes
the President has this authority. Instead, the bulk of the proposals have been to increase

Congress’ oversight over the designation and management of national monuments.**3

V. REVOCABILITY AND OUR ENVIRONMENTAL POLICY OBJECTIVES

The foregoing analysis demonstrates that, as a matter of law, the President cannot revoke
a unilateral land withdrawal under the Antiquities Act or OCSLA. This section raises normative
arguments for reaching the same outcome, particularly in light of these statutes’ utility in
addressing contemporary environmental policy objectives such as climate change adaptation and
mitigation.

Congress enacted the Antiquities Act and OCSLA with very different purposes, and their
Presidential withdrawal authorities are different tools in contemporary environmental policy. The
Antiquities Act was motivated primarily by concern for losing public land resources and
historical artifacts before Congress could Act. The withdrawal authority was central to this
purpose. OCLSA was a much broader legislative scheme, providing for federal jurisdiction of

the outer continental shelf and authorizing the Secretary of Interior to lease those lands for

12 4 R. 2284, 115™ Congress, “To amend title 54, United States Code, to provide for congressional and State
approval of national monuments and restrictions on the use of national monuments.”

3 For instance, the 114™ Congress considered proposals to subject monument designations to Congressional and
state approval, prohibit the President from establishing or expanding national monuments in particular locations and
make the President’s authority subject to NEPA or impose other requirements for consultation. See Congressional
Research Service, supra note 16, at 17. Recent proposals in the 115" Congress are similar. See S.33, 115" Congress,
“Improved National Monument Designation Process Act.” (“Before a national monument can be designated on
public land, the President must obtain congressional approval, certify compliance with the National Environmental
Policy Act of 1969 (NEPA), and receive notice from the governor of the state in which the monument is to be
located that the state legislature has enacted legislation approving its designation.”)
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mineral development. The withdrawal provision carries nearly identical legal effect to its
analogous provision in the Antiquities Act, though it is often obscured by the broader purposes
of OCSLA.

The President may not proclaim a national monument under the Antiquities Act with the
express purpose of addressing climate change, for instance. However, protecting areas deemed to

»114 interest under the Act can nonetheless have economic and

have “historic or scientific
environmental benefits consistent with our climate change goals. Proclaiming a national
monument brings natural areas under the purview of an agency, generally the National Park
Service, Forest Service, or Fish and Wildlife Service, with expertise in long-term conservation of
natural resources and unique ecologies. These protected areas serve as carbon sinks and havens
for biologically diversity. Most importantly, the effect of monument status is also to freeze
mineral extraction and other development there, keeping fossil resources in the ground.

Studies show that the old vulnerability of antiquities looting has given way to the new
vulnerability of climate change for many of our country’s most iconic and historic sites. A report
by the Union of Concerned Scientists chronicles how many of these sites are particularly at risk
from rising sea levels, more frequent wildfires, increased flooding, and other damaging effects of
climate change. '** The Antiquities Act would not seem to permit land withdrawal for the sake of
creating a carbon sink, or keeping fossil fuels in the ground. However, once an area is deemed to

have “historic or scientific interest” under the Act, the damaging effects of climate change

should be a consideration in taking protective measures.

1454 U.S.C. § 320301(a)

15 Union of Concerned Scientists, “National Landmarks at Risk: How Rising Seas, Floods, and Wildfires are
Threatening the United States’ Most Cherished Historic Sites” (2014). Available at:
http://www.ucsusa.org/global_warming/science_and_impacts/impacts/national-landmarks-at-risk-from-climate-
change.html?_ga=1.143705777.562670586.1493413292#.WQvaarsrLbi
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As previously discussed, OCSLA permits the President to withdraw areas of the outer
continental shelf from mineral leasing for any purpose.**® President Obama’s Executive Order on
the North Bering Sea relied on OCSLA to create a “climate resilience area.**”” The
corresponding withdrawal of outer continental shelf lands “furthere[d] the principles of
responsible public stewardship entrusted to [the White House] and... the importance of the
withdrawn area to Alaska Native tribes, wildlife, and wildlife habitat, and the need for regional
resiliency in the face of climate change.”**®

The controversy surrounding withdrawals under both statutes is understandable and
extends much deeper than disagreement over how, if at all, to let our concern for climate change
drive our decisions around resource extraction and natural area preservation. President Trump’s
actions and the preceding outcry over recent withdrawals reflect both real political disagreement
over federal land management priorities, as well as potentially valid claims that Presidents
overreached their statutory withdrawal authority. Unilateral Executive authority to reverse these
actions is improper regardless of the claim, and would only seem to further aggrandize the
President’s public lands authority.

One observation is that a one-way authority to protect lands, but not to undo these
protections, plays to the Executive’s advantages while avoiding its faults. With the Antiquities
Act, Congress recognized that the Executive could act more nimbly to identify and protect

valuable resources. If it disagreed with a proclamation, Congress remained free to undo or

modify the President’s action, albeit subject to a possible presidential veto.''® A recent example

116 See Part 11(b), supra.

17 «Executive Order — North Bering Sea Climate Resilience” (December 09, 2016) available at:
https://obamawhitehouse.archives.gov/the-press-office/2016/12/09/executive-order-northern-bering-sea-climate-
resilience

118 Id.

119 A 1913 memorandum summarizing Congressional and judicial pronouncements on the Executive withdrawal
authority confirms a one-way perspective: “the President in the exercise of his executive powers stands in a position
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is Grand Staircase Escalante National Monument, which President Clinton withdrew for
protection after legislative proposals cleared House and Senate committees but ultimately
failed.'® Deliberative approaches to our public resources are preferable, but there is a fine line
between productive deliberation and political gridlock. Gridlock might prevent us from taking
any protection action at all, with potentially disastrous consequences for the climate.

We should be less concerned about gridlock in the reverse, to return lands to the public
domain. Congress’ failure to take protective action might be explained by the diffusion of pro-
environment interests. By comparison, industry interests advocating for development and
resource extraction of public lands are relatively concentrated. This dynamic supports a one-way
Executive authority to protect, overcoming gridlock to preserve the status quo and putting the
onus on concentrated interests to make the case for development. Moving remedial legislation

through both chambers can be a struggle*?

and ultimately requires the President’s signature, but
Congress has successfully reversed monuments and other withdrawals in the past.

It is also important to note that President Obama’s use of the Antiquities Act and
OCSLA was much more deliberative than critics would suggest. The designation of Bears Ears

National Monument is a good example. The monument was first discussed in the 1930s as part

to protect and administer the public domain until Congress can act.” Kappler, Charles J. “Memorandum Regarding
the Power of the President to Set Aside by Proclamation or Executive Order Public Lands for Indian Reservations
and Other Public Purposes, and the Right of the President to Revoke Such Order.” (1913) Available at:
http://digital.library.okstate.edu/kappler/Vol3/HTML_filessMEMO0692.html

120 Congress debated a bill to designate as wilderness 1.8 million acres owned by the federal government in Utah.
The proposal cleared House and Senate committees but was not enacted. Clinton then issued Proclamation 6920 to
establish the Grand Staircase-Escalante National Monument, setting aside approximately 1.7 million acres under
AA. 61 Fed. Ref. 50223-27 (1996). In response, legislation was introduced to provide that for any national
monument in excess of 5,000 acres, the President would need an act of Congress and the concurrence of the
governor and the estate legislature. The House passed the legislation but the Senate did not. See Fisher, Louis,
Executive Orders and Proclamations, 1933-99: Controversies with Congress and the Courts, Congressional
Research Service, report RL30264, July 23, 1999, at 18-19.

121 Fisher, supra note 43, at 106 (“Congress can retaliate against executive orders and proclamations it finds
objectionable, but moving remedial legislation through both chambers can be an uphill struggle”)
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of an unsuccessful proposal to establish an Escalante National Monument.*?? Several years ago,
an Inter-Tribal Coalition unsuccessfully petitioned Utah’s Congressional representatives. The
tribes then successfully petitioned President Obama, whose administration undertook extensive
study and community engagement before making proclaiming the monument almost two years
later. The process exhibits some of the unique tools at the Executive’s disposal in making
withdrawal decisions, including field offices and experienced agency staff throughout the West.
The Executive branch is also arguably better suited than Congress to integrate the policy
considerations around withdrawal into the broader scheme of public lands authorities the
agencies implement.

Singing the praises of executive withdrawal authority — exercising agency expertise,
grassroots community engagement, and others — might undercut arguments that Executive
reversal of land withdrawals would be too drastic. Presumably, the reversal of a predecessor’s
monuments or outer continental shelf withdrawals would reflect patience, sound science and a
balancing of stakeholder interests. Unfortunately, President’s Trump’s orders have none of these
qualities. They are starkly political and evidence a concerning preoccupation with development
our fossil fuel resources at a time when most economic and environmental assessments suggest
leaving them in the ground.

A final justification for a one-way executive withdrawal authority, then, is that we cannot
afford to play politics with our public resources. The benefits of protective measures under the
Antiquities Act and OCLSA come in their stability, particularly with respect to climate change.

National monuments are shown to have significant economic benefits over time, and these

122 Thompson, Jonathan. “Bears Ears a go — but here’s where Obama drew the line: The designation’s concessions
are unlikely to appease ardent opponents,” High Country News (December 29, 2016).
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benefits can far outweigh the extractive value of the resources they hold.**® However, it takes
time for surrounding communities to invest in an economy of conservation, just as environmental
benefits such as preserving biodiversity or a carbon sink, or the scientific research these
resources enable, are measured not in years but lifetimes. It is in recognition of these long-term
benefits that monuments have staying power, and are frequently expanded and enhanced by
Congress rather than reversed. We will never take full advantage of what Antiquities Act or
OCSLA withdrawals have to offer if each Presidential election brings with it the specter of

reversal for these unique places and the communities they support.

VI. CONCLUSION

The ongoing debate over Executive land withdrawal authority implicates legal and
practical considerations of great importance. As this paper has argued, President Trump’s
unprecedented steps to reverse the protective measures of his predecessors — not only President
Obama but Presidents Bush, Clinton and potentially others — have overstepped his existing legal
authority. Congress could amend the Antiquities Act or OCSLA to expressly permit executive
reversal, but this would further aggrandize executive authority over public lands. In this way, a
power to revoke suffers from the same criticism that animates core opposition to the withdrawal
authority to begin with: unilateral executive action has the potential to be disruptive and
unaccountable in either direction. In considering its response to President Trump’s recent
actions, then, Congress may wish to update the Antiquities Act and OCSLA to clarify and
modernize the scope of withdrawal authority. But in so doing, Congress should not be persuaded

that the power to “do” requires the power to “undo” to be effective.

123 See Headwaters Economics, “West Is Best: How Public lands in the West Create a Competitive Economic
Advantage.” (November 2012), available at: https://headwaterseconomics.org/economic-development/trends-
performance/west-is-best-value-of-public-lands/
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