DISSENTING BY DECIDING
By Heather K. Gerken
INTRODUCTION
Everyone, it seems, believes in dissent. Our political mythology promotes
a romantic vision: the solitary voice of reason, Holmes’s prescient dissents, the
lone juror in Twelve Angry Men.1 When talking about the role dissenters play in
democratic governance, scholars offer a more workmanlike view. The
conventional understanding of dissent as a practice recognizes that dissent is more
than culturally resonant; it is a political strategy. Like any minority faction,
dissenters can often get the majority to soften its views or at least obtain a
concession or two. Scholars thus grasp that dissenters can wield power through
participation or presence rather than persuasion.
On this conventional understanding of dissent, dissenters have two choices
with regard to governance: act moderately or speak radically. To the extent that
would-be dissenters want to govern—to engage in a public act, to wield the
authority of the state2—they must try to influence the decisionmaking process.
They will thus bargain with their votes and with the threat of public dissent to
gain concessions from the majority. Would-be dissenters who deploy this strategy
get to take part in an act of governance, but it is governance of a moderate sort.
And even if the dissenter gets an opportunity to wield the authority of the state,
dissent takes the form of an argument, one designed to persuade other members of
the decisionmaking body to take a different stance. Dissenters speak truth to
power—to those with a majority of the votes.
Alternatively, would-be dissenters on the conventional view can speak
radically—that is, they can freely state the position they believe that the majority
ought to take in a dissenting opinion or minority report. In doing so, dissenters
sacrifice the chance to be part of the governing majority and thus to wield the
authority of the state. When they speak, it is with a critical rather than
authoritative voice; they speak on behalf of themselves, not the polity. Dissent,
again, takes the form of an argument, speaking truth to power.
What is missing from the usual account of dissent is a third possibility:
that would-be dissenters could act radically. We have trouble envisioning dissent
taking the form of state action. Our conventional intuition is that dissenters will
try to change decisionmakers’ minds, they may even moderate the decision
rendered, but they will not—and ought not—determine the outcome of the
decision unless they can persuade the majority to alter its views.
The assumption underlying this conventional view of dissent is that
dissent means speaking truth to power, not with it. That is, we assume that
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dissenters will be in the minority on any decisionmaking body. After all, we
might think, if would-be dissenters had enough votes to control the outcome of
the decisionmaking process, they wouldn’t be “dissenters” anymore. “Dissenting
by deciding” seems like a contradiction in terms.3
The main reason we overlook the possibility of dissenting by deciding is
that we tend to conceive of democratic bodies as unitary—there is one legislature
rendering the law, one populace voting on the initiative. It is thus quite difficult to
discern what power an electoral minority ought to have in making the decision.
Our intuitions about the legitimacy of majority rule lead us to resist proposals to
allow would-be dissenters to “take turns”4 in exercising majority power or to
create a minority veto. We thus assume that the best—perhaps the only—model
for distributing power fairly is to let electoral minorities influence a governmental
decision or, failing that, to make their disagreement known publicly.
Where decisionmaking power is disaggregated—as with juries, school
committees, local governments, even states in a federal system—there are more
options for thinking about how to allocate decisionmaking authority among
members of the minority and majority. Disaggregated institutions create the
opportunity for global minorities to constitute local majorities. They thus allow
dissenters to decide, to act on behalf of the state.
Dissenting by deciding thus occurs when would-be dissenters—
individuals who hold a minority view within the polity as a whole—enjoy a local
majority on a decisionmaking body and can thus dictate the outcome. One
example of dissenting by deciding occurred in San Francisco, California, shortly
before the time of this writing. The city spent several weeks marrying gay and
lesbian couples until a court put a halt to its activities. San Francisco officials
surely understood that, with respect to the state and national population, theirs
was the minority view. They surely understood their action to be a challenge of
sorts to the prevailing view,5 and that assessment was shared by others.6 The
principle embodied in San Francisco’s decision was no different from the
argument found in editorials, judicial dissents, and ongoing debates about the
status of gays and lesbians in this country. What was different was the form the
dissent took.
Dissenting by deciding also takes place when a school board chooses to
mandate the teaching of creationism or a jury filled with those who think our
sentencing regime is too harsh vote to nullify. The members of each of these
decisionmaking bodies subscribe to the same set of commitments held by
individuals whom we would unthinkingly term “dissenters.” But they express
disagreement not through a blog, a protest, or an editorial, but by offering a reallife instantiation of their views. While calling these examples “dissent” may seem
counterintuitive, each involves an act of contestation, an attempt to express
disagreement with the majority’s view. What makes these acts unique is the
unusual institutional form dissent takes in each instance.
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This book is devoted to the notion that dissenting by deciding can and
should be understood as an alternative strategy for institutionalizing channels for
dissent within the democratic process. Because dissent has not been
conceptualized in these terms, scholars have not given adequate thought to which
form of dissent is preferable, and when. The book therefore considers what
makes decisional dissent different from our usual understanding of dissent. It
explores the ways in which dissenting by deciding furthers the traditional goals of
dissent differently than conventional dissent. Its ultimate goal is to think more
creatively and comprehensively about how best to institutionalize channels for
resolving the problem of democratic difference.
The legal literature on dissent and the First Amendment is, of course,
extensive. The book offers a different angle on these well-developed theories.
First, it attempts to break down conventional categories for understanding dissent
by examining it from a structural rather than a rights-based perspective. In an
effort to understand the landscape in which oppositional politics take place, the
book focuses on the governance structures dissenters inhabit, particularly those
decentralized structures that can enable electoral minorities to constitute
temporary majorities. It closely examines the different outlets for oppositional
politics with an eye to understanding how political disagreement is shaped and
refracted through those channels.
Second, consistent with this institutional perspective, the book introduces
questions of power into a scholarly discourse that has long been preoccupied with
constitutive and expressive values. It considers how to harness the power of
majoritarianism in service of the goals of oppositional politics. The notion of
decisional dissent thus allows us to overlay the insights of the literature on
decentralization (federalism, local government law) upon traditional First
Amendment scholarship. It thereby offers a new lens for examining tensions that
thread through the two literatures – integration versus enclave, individuals versus
groups, voice versus exit – and introduces a discussion of groups into a literature
that has largely focused on individual rights.
The book offers a number of counterintuitive conclusions about the role
decisional dissent can play in a democracy. At first glance, dissenting by
deciding may seem more radical than conventional dissent because electoral
minorities are able to use the apparatus of governance to express disagreement. If
we look more closely, decisional dissent may make dissent less radical because it
is incremental—it takes place within a space chosen by the majority—and it
directs the energies of dissenters toward governance as well as resistance.
Decisional dissent may empower dissenters, but it seems as likely to tame dissent
by undermining its rebellious or iconoclastic possibilities. In the long run, the
notion of dissenting by deciding seems likely to help us think of dissent as an
everyday act of citizenship rather than an act of disaffiliation.
The book also dwells on the most intriguing aspect of dissenting by
deciding – namely, its transformative possibilities. As explored in greater detail in
Chapters 3 and 5, decisional dissent seems unusually well suited to generating
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political energy at the lower end of the political hierarchy. If one thinks that
radical reform is most likely to emerge bottom-up rather than top-down—from
average citizens rather than dissenting elites—dissenting by deciding offers an
intriguing avenue for further exploration. It holds out the possibility of radical
incrementalism, the potential power associated with an everyday act of
citizenship, and the possibility that dissent may be understood more as a practice
than a status, governance rather than politics.
****
Chapter 1 is the conceptual heart of the paper. It briefly introduces the
concept of decisional dissent and deals with several, preliminary
counterarguments. It then sketches the ways in which dissenting by deciding
further the three aims we traditionally associated with dissent – contributing to the
marketplace of ideas, engaging electoral minorities in the project of selfgovernance, and facilitating self-expression7 -- differently than conventional
dissent. The chapter is cast at a high level of generality and largely focuses on the
affirmative case for decisional dissent.
Chapter 2, entitled “Partial Exit” deals with the main objection to the
book’s thesis: can a governance decision really be termed dissent? It explores the
dilemma of what one might call the “law-loving dissenter” and uses a range of
examples from the dissent tradition (civil disobedience, utopian communities, jury
nullification) to identify where decisional dissent fits – or stands apart from – the
tradition of dissent. In doing so, the chapter identifies the many features shared by
decisional dissent and the private forms of contestation that we unthinkingly term
“dissent.”
Having shown that “dissenting by deciding” can properly be classified as
dissent, the remainder of the book is devoted to exploring the ways in which
dissenting by deciding represents a better or worse avenue for channeling dissent.
Chapters 3 - 6 thus offer a more nuanced assessment of the costs and benefits
associated with dissenting by deciding. Each presents a case study that highlights
some of the unusual features of decisional dissent and provides a richer, more
contextualized forum for assessing its merits.
Chapter 3, entitled “A Tale of Two Cities,” explores two instances where
cities engaged in an act of decisional dissent -- San Francisco’s issuance of
marriage licenses to gays and lesbians in 2004, and the City of Richmond’s
decision to create a minority set-aside program in 1983. It focuses on the ways in
which dissent can affect the democratic conversation and notes the narrowness of
our constitutional discourse regarding the empowerment of electoral minorities
and the paucity of conceptual tools for protecting channels for decisional dissent.
Chapter 4, entitled “Isolation and Enclaves,” reflects on the connections
between power and expression as they relate to dissent, using the Hasidim school
district struck down in Kiryas Joel and deaf communities as examples. In doing
so, it plays two academic literatures against one another: (1) the dominant strand
of First Amendment scholarship that, with its romantic conception of dissent, is
individualist, even isolationist, in tenor; and (2) the decentralization literature,
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which deals more directly with the trade-offs between enclaves and
empowerment, isolation and integration.
Chapter 5, “The Taming of Dissent” examines the movement to teach
creationism in the school. It considers the costs and benefits associated with
radical incrementalism – pouring oppositional politics into small spaces left open
by the majority. And it canvasses the reasons that a governing majority might
prefer to direct dissent into the channels of governance.
Chapter 6, “Dissent and Dialogue,” considers the problem of backlash,
using the 2004 election (which took place in the wake of two gay marriage
decisions) and the Southern resistance to Brown v. Board of Education as
examples. It offers a more dynamic conception of the interaction between
dissenters and the majority and attempts to pin down the role that decisional
dissent – and the conflict it forces -- can play in helping local majorities take part
in the shaping of a national identity. The concluding chapter closes by reflecting
on what are likely to be the most productive institutional sites for fostering
decisional dissent.
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CHAPTER I: A COMPARATIVE ACCOUNT
This chapter examines the distinct ways in which dissenting by deciding
and conventional dissent ought to differ, at least as a theoretical matter, in
furthering the fundamental aims of dissent. Section A identifies the differences in
the forms that these two variant of dissent take, and Section B shows how those
distinct forms result in functionally different kinds of dissent.
A. Form versus function.
As noted above, traditional conceptions of dissent seem to leave no room
for the notion of dissenting by deciding. Indeed, even the form dissenting by
deciding takes is all but unrecognizable, at least when viewed through the lens of
traditional First Amendment analysis. For purposes of this chapter, I set aside the
question whether what I term decisional dissent is “really” a form of dissent,
taking up the interpretive project necessary to establish that claim in Chapter 2.
This chapter simply rests on the assumption that, as a purely functional matter,
whether or not dissenting by deciding is properly understood as dissent, it furthers
many of the same democratic aims that are served by conventional dissent. On
this functional account, if “dissenting by deciding,” offers a workable institutional
strategy for dealing with the problem of democratic difference, the concept is
useful no matter how it is denominated.8
There are at least three ways in which dissenting by deciding differs from
our conventional conception of dissent. First, it takes the form of a decision, not
an argument. Second, dissenters speak truth with power rather than to it; they
speak not against the state, but on its behalf. Third, when engaged in an act of
governance, dissenters act collectively rather than in relative isolation. Each of
these differences means that decisional dissent furthers the aims of dissent in
different ways.
One key difference between decisional dissent and conventional dissent is
the former is embodied in a decision, not just an argument. As noted above,
conventional dissenters have two choices: act moderately or speak radically.9 In
either case, dissenters make arguments. Dissenters who act moderately try to
persuade the majority on the decisionmaking body to soften its views. Dissenters
who speak radically also make an argument, one directed both to the majority of
the decisionmaking body and to those outside of it.10
Acting radically, in contrast, allows dissenters to express their
disagreement through a decision. They are able to offer a real-world example of
what their principles would look like in practice. San Francisco’s decision to
marry gays and lesbians, for instance, gave the nation a concrete practice, not just
an abstract issue, to debate. As the New York Times explained, “[t]he television
images from San Francisco brought gay marriage into America’s living rooms in
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a way no court decision could.”11 We learned the story of Del Martin and Phyllis
Lyon, partners for over fifty years and long-time lesbian activists, who received
the city’s first marriage license. We saw beaming couples, surrounded by family
and friends, who looked no different from the usual wedding party save that there
was an extra wedding dress or tuxedo in the mix. In the words of one supporter,
San Francisco’s decision “put a face on discrimination.”12
A second key difference between conventional dissent and decisional
dissent is that dissenters speak truth with power, thus fusing an act of contestation
with an act of affiliation. Decisional dissent allows dissenters to challenge the
majority’s views at the same moment they act on behalf of the state. Ardent
environmentalists on a zoning board, for instance, are not merely attacking the
majority’s preferred regulatory strategy; they are actively engaged in on-theground policymaking. Advocates of creationism are not merely challenging the
dominance of evolution in the educational system; they are shouldering the duties
of citizenship and implementing the educational strategy they think best serves
the community.
A final, key difference between conventional dissent and dissenting by
deciding is that, in most of its forms, the latter allows dissenters to act on behalf
of the state collectively, rather than in relative isolation. Under a conventional
model, collective action for dissenters is necessarily private action. Conventional
dissent entails electoral minorities’ engaging in an act of governance under
roughly the same power dynamics that they experience elsewhere. Libertarians
who constitute a fraction of the state’s population are also a minority on a jury.
Greens who enjoy a small proportion of statewide votes may hold just one seat on
a zoning commission. In those instances where racial identity and dissenting
views meaningfully overlap, African Americans or Latinos are isolated from other
group members whenever they serve on a jury or school board. If members of
dissenting groups wish to engage with a critical mass of group members, they
cannot do so when acting on behalf of the state.
Dissenting by deciding, in contrast, fuses a public act with a collective
one. Decisions are made by zoning boards dominated by Greens or juries
controlled by libertarians. African Americans and Latinos have ten seats on a jury
or school board rather than two. Decisional dissent thus creates an unusual
political space for electoral minorities, one where they can abandon their usual
role as junior partners to the decision and can govern in the presence of a critical
mass of members of the group.
B. What Makes Dissenting by Deciding Function Differently?
Once we have a sense of the differences in the forms taken by
conventional and decisional dissent, we can think more systematically about
which institutional strategy best serves our purposes in a given context. This
section thus explores the connections between the three qualities that distinguish
decisional from conventional dissent, canvassed above, with three of the primary
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purposes served by dissent: it can contribute to the marketplace of ideas, it
engages electoral minorities in the project of self-governance, and it facilitates
self-expression.
1. The Role of Dissent in Improving Democratic Decisionmaking:
Visibility and the Marketplace of Ideas
Consider the different ways in which conventional dissent and decisional
dissent serve one of the main goals of dissent: improving the quality of
democratic decisionmaking. Political theorists have long grasped the importance
of dissent to sound decisionmaking. Here I pull one analytic thread from this
conceptual quilt: the conventional Millian idea that dissent allows a society to test
its views and positions, to assure itself of the accuracy of some views and to
correct others. As Mill writes of the “peculiar evil of silencing the expression of
[a dissenting] opinion,” we should treasure dissenting opinions because “[i]f the
opinion is right, [we] are deprived of the opportunity of exchanging error for
truth; if wrong, [we] lose, what is almost as great a benefit, the clearer perception
and livelier impression of truth produced by its collision with error.”13 In legal
circles, of course, this argument generally travels under the rubric of the
“marketplace of ideas.”14
In order for dissent to function in the manner Mill envisioned, it must be
visible. If would-be dissenters keep their views to themselves, their ideas will
never reach the marketplace of ideas. The crucial question here is whether
conventional dissent and dissenting by deciding produce different kinds of
visibility for dissenting views.
Acting moderately versus acting radically. It is not difficult to grasp the
difference between dissenting by deciding (acting radically), on the one hand, and
one variant of conventional dissent (acting moderately), on the other. Because
dissenting by deciding takes the form of an outlier decision, not an argument, it is
inherently visible to the polity.15 When conventional dissenters use their votes to
gain concessions from the majority, in contrast, dissent is confined within the
decisionmaking body. It takes the form of an argument to the majority of
decisionmakers. It is quite visible to members of the majority, those whom the
dissenters are lobbying or trying to convince. But at the aggregate level, while we
might see the effects of conventional dissent—a slightly less mainstream decision,
a concession or two for the minority group—the substance of the dissenters’
views is likely to remain opaque.
Consider, for instance, the difference between a verdict rendered by a jury
with one juror who is suspicious of prosecutorial misconduct and a decision to
nullify by a jury filled with such jurors. Or imagine the likelihood that the
policies of a school committee that includes a member of a left-leaning minority
will make the left’s views visible compared to the likelihood that a committee
dominated by left-leaning members will do so. To the extent that conventional
dissenters choose to join the decision rather than distance themselves from it,
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policies may shift moderately, but dissent will be submerged at the polity-wide
level.
Acting radically versus speaking radically. The more interesting question
is whether acting radically is different from speaking radically. Is dissenting by
deciding different from publicizing a dissenting view, the other choice available
to a conventional dissenter? After all, there are many avenues for making
disagreement public that do not involve rendering a decision. Much of First
Amendment doctrine, indeed, is preoccupied with preserving such avenues.
Nonetheless, dissenting by deciding provides a type of visibility that may be hard
to reproduce by publishing a dissenting opinion, let alone writing an editorial or
answering a survey. Here again, there is a difference between dissent that takes
the form of a decision and dissent that is expressed through an argument.
Agenda setting. Dissenting by deciding has a direct political consequence:
the decision of the dissenters is binding upon other members of the polity.16 That
fact may ensure it receives attention that conventional dissent might not. To be
sure, speaking radically—publicizing disagreement—can have political
consequences; it may, for instance, shame the majority into changing its position.
Because conventional dissent lacks a binding legal effect, however, under many
circumstances it will simply be ignored.
Dissenting by deciding is harder to ignore because it takes the form of a
decision rendered; getting rid of it generally means that the majority has to do
something (usually formally overrule the decision). Decisional dissent can thus
force members of the majority to act, reevaluate, and engage with the decision
and with those who made it. It thereby allows electoral minorities to engage in
the type of agenda setting that is otherwise difficult for those outside the political
mainstream.17
One might argue that dissenting decisions can be ignored as well, at least
when they resolve a sufficiently trivial issue. Decisions rendered by the town of
Bolton, Massachusetts, or the Cambridge City Council are hardly the stuff of
national debate. But the claim here is only that an outlier decision about even a
trivial issue is less likely to be ignored than a published dissent to the majority’s
preferred resolution of that trivial question.
Certain groups, of course, are more than capable of making dissenting
views visible without the aid of formal decisionmaking authority. The Democratic
Caucus can easily make its position on an issue visible even when it does not
control Congress. The NAACP or Common Cause can make their members’
views clear to the world even if their supporters cannot muster enough votes to
control any relevant governing institution. These groups are what I term
“dissenting elites”; they lack the ability to control a majority of votes at the upper
echelons of power, but they can still demand the majority’s attention. Indeed, we
might guess that electoral minorities are best able to make conventional dissent
visible at the upper echelons of power—like state or national legislatures—where
enough attention is paid to the debate to justify organizing a minority caucus.18
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Most would-be dissenters lack such power, however. Many individuals
whose views are not represented by dissenting elites lack access to a sufficiently
powerful institution to make their views public in this fashion. And even those
citizens who share the views of dissenting elites nonetheless cannot themselves
dissent effectively. When they voice the same arguments offered by the dissenting
elites, no one pays attention. Indeed, even if every dissenting school committee
member or juror went to the trouble of penning her views, it is quite unlikely that
anyone would take notice. The power associated with making a decision—acting
with the authority of the state—provides a megaphone for amplifying the
dissenting views of lower-level decisionmakers.
Dissenting by deciding, then, is an equalizer of sorts. It provides an
avenue for average citizens to make disagreement visible. Because many of the
opportunities for decisional dissent stem from the everyday participatory
opportunities that allow a mass democracy to function, the coins of this realm are
not money and access, but time and numbers. And even when average citizens are
not on completely equal footing with dissenting elites—as with important
positions in a local government, which demand something more of candidates
than a mere willingness to participate—at the very least decisional dissent moves
the debate closer to those at the lower end of the political hierarchy.19
One might object that the power to decide is meaningless for dissenters as
long as the centralized authority can overrule it. Setting aside the possibility of
agenda setting, who cares, for instance, if a locality adopts an ordinance
protecting gay rights if the statewide majority can simply vote a different policy
into place?20 Even when the majority overrules the dissenters, however, there is
reason to think that the conversational dynamic between minority and majority
plays out differently than it would in an arena featuring only conventional dissent.
Specifically, dissenting by deciding may subtly shift the burden of
persuasion in political discourse. When minorities dissent by deciding, we might
expect to see something like an endowment effect or status quo bias.21 There may
be a stickiness to the initial decision that makes it more difficult for the majority
to adopt its preferred policy than it would be were the majority operating with a
clean slate. When the majority has already enacted a statewide rule, conventional
dissenters bear the burden of persuasion if they want to change the status quo.
When the minority gets a chance to put its principles into practice first, it may be
more difficult for the majority to adopt its preferred rule.22 Further, the
implementation of a decision may generate a new set of interests groups ready to
lobby on behalf of the decision, thus changing the political dynamic that produced
the majority’s original decision.
The argument here is not that dissenting by deciding is more likely to lead
the majority to change its views. As explored in greater detail in Chapter 6, issues
can get on the agenda too quickly, and decisional dissent can prompt backlash.
The argument is simply that decisional dissent has the potential to change the
democratic conversation in a different way than conventional dissent.
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Remapping the politics of the possible. Even setting aside the possibility
that a decision rather than an argument will lend more visibility to a dissenting
view, there may be a difference in what, precisely, we end up seeing when dissent
is couched in these competing forms. Dissent that takes the form of an argument
takes on a distinctive, albeit familiar cast. When a minority caucus is formed or a
dissenting view is published, conventional dissenters can only announce their
views in the abstract. All they can do is describe what members of their group
would do if they had the power to decide.
Dissenting by deciding offers a real-life instantiation of an idea. It thus
allows electoral minorities to remap the politics of the possible. When dissent
takes the form of decision, electoral minorities have a chance to put their ideas
into practice, to move from abstract principles to actual policy.23 Decisional
dissent gives us a concrete practice to examine, a real-world example to debate,
and it provides a concrete answer to the parade-of-horribles question that
represents one of inertia’s most powerful tools. We not only get to see whether
the idea works, but how the new policy fits or clashes with existing institutional
practices. As the mayor of San Francisco noted of the city’s decision to marry
gays and lesbians, it “put a human face on [the issue]. Let’s not talk about it in
theory. Give me a story. Give me lives.”24 Speaking radically thus looks
different from acting radically.25
Consider, for instance, a set of examples drawn from Michael Klarman’s
recent work on the Brown era.26 Klarman’s account offers examples of dissenting
by deciding in its ugliest form (the resistance of white Southerners to a national
court’s command to desegregate) and conventional dissent in its most heroic (the
civil rights protests against the policies of Southern-state majorities). At first
glance, one might think that Klarman tells the story of decisional dissent gone
wrong. Klarman argues that the civil rights protests were the “primar[]y” reason
that “the pace of school desegregation accelerated,”27 and no one needs to be
reminded of the tragedies that arose from the actions of white Southerners who
used the tools of governance to resist Brown’s mandate.
As one peels back the layers, however, a more complex story emerges,
one that illuminates the role dissenting by deciding can play in making
disagreement visible. To begin, dissenting by deciding played a positive role in
desegregation efforts, as it offered a real-life instantiation of what successful
integration could look like. Klarman, for instance, finds that the success of local
desegregation efforts in the border states—interracial educational committees and
projects, an integrated teacher’s union, the desegregation of several local theaters
and lunch counters—“smoothed the way for peaceful school desegregation.”28 In
his words, “[t]he readiness of city and state officials to comply with Brown is
therefore less surprising, given how far segregation barriers had already been
breached.”29
Klarman’s most controversial claim concerns the dark side of dissenting
by deciding: that Brown radicalized Southern whites, leading them to acts of
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violence, which in turn transformed Northern opinion about the need for strong,
national civil-rights legislation.30 Here again, decisional dissent played a role,
albeit a tragic one, in this dynamic. After all, had Southern whites merely
confined themselves to conventional dissent, the nation might not have
recognized the urgent need for civil rights legislation. The fact that Southerners
engaged not only in violence, but state-sponsored violence, offered concrete
examples of what their outlier views looked like in practice. As Klarman
observes, “It was televised scenes of officially sanctioned brutality against black
demonstrators that transformed northern opinion on race.”31
Klarman’s account of the Brown era thus underlines Mill’s basic insight.
When dissent is made visible, it sharpens our thinking about an issue. By offering
a real-life instantiation of an idea, dissenting by deciding plainly furthers that end.
It can sometimes show us that our views are mistaken, as Klarman suggests
occurred when Southern-state majorities saw the results of incremental efforts to
desegregate in the border states. And decisional dissent, like conventional dissent,
can also produce “the clearer perception and livelier impression of truth produced
by its collision with error.”32 To say this was the case with the nation’s reaction to
the brutal resistance tactics deployed by white Southerners would trivialize what
occurred during those turbulent times. But if Klarman is correct that statesponsored violence helped prompt an unduly complacent national majority to
respond to Southern intransigence, his account does shed light on the role that
dissenting by deciding can play in making outlier views visible to the majority.
Trade-offs and risk. The point is not that a decision is a superior vehicle
for conveying a dissenting view; it is simply a different one. Dissenting by
deciding will sometimes be a poor strategy for expressing dissent. In some
instances, although the decision of the dissenters may be visible, the identity and
commitments of the dissenters may not be. Jury verdicts, for instance, can be
quite opaque.33
Dissenting by deciding may also muddy—even change—the views of
would-be dissenters. Most obviously, casting dissent in the form of a decision
may prevent minorities from presenting their views in an analytically clean and
comprehensive fashion. For instance, the choice for would-be dissenters may be
binary—the acceptance or rejection of a given policy or verdict. Dissenters may
not be able to articulate their views in full because the decision in question
presents too limited a set of facts or policies to do so. Alternatively, the choice for
would-be dissenters may involve too many options to make dissent visible. For
instance, if we look at the record of a black governor, how do we separate out the
dissenting portions of her policy choices from the package of compromises and
concessions that any governing official must make to do her job?
Further, as explored in greater detail in Chapter 6, pouring dissent into the
mold of a decision may change the contours of the idea. Theories often change
when put into practice. Implementing an idea may require compromise and
adaptation. It may reveal the need for even more systemic change or may prove
ineffective in practice. Dissenting by deciding may be quite useful in this regard;
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dissenters may learn something different about their views, strengthen them
through adaptation, or discover a more creative set of solutions to their
concerns.34 But this strategy may also dilute or complicate the dissenters’ message
in a way that undermines the effectiveness of their arguments.
The fact that dissent takes the form of a decision may also prove to be a
handicap in generating the right kind of visibility for the dissenters’ arguments.
Decisional dissent allow dissenters to speak not only on behalf of themselves, but
on behalf of nongroup members. One might think that refracting dissent through
a governing body might be useful because it shifts the debate from the politics of
identity to the politics of ideas.35 In San Francisco, for instance, a heterosexual
Mayor presiding over a city whose population included a large proportion of
heterosexuals chose to issue the licenses. It was impossible for opponents of gay
marriage credibly to accuse gays and lesbians of hijacking city governance for
their own purposes. On the other hand, there are risks associated with severing
the link between identity and ideas. For instance, one might think it is a problem
that the current stand-ins for the gay marriage debate are a heterosexual mayor
from the West Coast and a heterosexual judge on the East Coast. Such stand-ins
allow would-be opponents of the dissenters’ position to avoid railing against the
dissenters or even their ideas; instead, they simply complain about institutional
actors’ exceeding their authority.36
B. Dissent and the Value of Self-Governance: Speaking Truth to Power or
With It
A second reason we value dissent is that it encourages the participation of
minorities in the project of self-governance.37 The link between the First
Amendment and the values associated with self-governance has been the subject
of much academic discussion. The seminal work is that of Alexander Meiklejohn,
who argued that “[h]uman discourse, as the First Amendment sees it, is not a mere
academic and harmless discussion. . . . It offers defense to men who plan and
advocate and incite toward corporate action for the common good.”38
In thinking about the ways in which free speech furthers the project of
self-governance, a number of scholars have emphasized the importance of dissent
for engaging electoral minorities—the usual losers in the political process—in the
project of self-rule. Dissent matters for these purposes because a government’s
legitimacy in the eyes of the minority depends in part on its creation of channels
for dissent. Stephen Carter, for example, has argued that “the decision on how to
treat disobedience is . . . part of the community’s act of definition,”39 adding that:
For the fairness and decency of any state should be assessed not alone
through study of whether its majorities . . . find it good, but through a
study of whether its minorities . . . find it good. Another way to look at the
matter is this: the justice of a state is not measured by its authority’s
tolerance for dissent, but also by its dissenters’ tolerance for authority.40
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Similarly, Steven Shiffrin has argued that protecting the rights of
dissenters to protest helps bind them to the political community,41 and Lee
Bollinger describes the shared intuition that the “society adds something
important to its identity, that it is significantly strengthened, by . . . acts of
extraordinary tolerance” toward dissenters.42
If we value dissent because it encourages electoral minorities to take part
in the project of governance, the question is whether conventional dissent and
dissenting by deciding further that end in different ways. Is there a reason to think
that speaking truth with power might affect electoral minorities differently than
speaking truth to power?
Forging civic ties. If we value dissent in part because it helps cement ties
between electoral minorities and the polity, it is easy to grasp the arguments in
favor of conventional dissent. If the state creates opportunities for contestation—a
chance for dissenters to have their say—electoral minorities will feel they have
gotten a fair shake.43 Further, giving dissenters a chance to participate in the
decision and to air their disagreements publicly can both be understood as an
acknowledgment by the majority of the dignity of the dissenter.
Participation versus power. Dissenting by deciding goes one step further
in forging ties between a dissenter and the polity. It offers electoral minorities not
only the dignity to participate, but the dignity to decide. If scholars are correct that
protecting dissent in its conventional form helps bind dissenters to the
community, then granting dissenters a chance to decide—to speak truth with
power—may give would-be dissenters an even stronger reason to be invested in
the system, a significant justification for calling it their own. Decisional dissent
allows electoral minorities to shed the role of powerless critic. Rather than merely
cast a vote, electoral minorities wield the same power and authority as members
of the majority. If, as George Kateb writes, representative democracy depends on
synecdoche, dissenters, too, get a chance to “take turns standing in for the
whole.”44
The relationship between personal and civic identity. Conventional dissent
and dissenting by deciding also seem to suggest a different relationship between a
dissenter’s views and her civic status. The conventional model of dissent, as noted
above, leaves a would-be dissenter two choices: act moderately or speak radically.
If a dissenter wishes to engage directly in self-rule—to act under the authority of
the state—she must speak moderately. If she wishes to speak her mind, giving full
expression to her views, she necessarily distances herself from the project of selfgovernance. She speaks for herself, not for the state.45 Conventional dissent may
thus be more likely to create a disconnect between an individual’s identity as a
dissenter and her status as a member of the polity. Disagreement with the
majority’s view is, at least as a formal matter, equated with disagreement with the
polity.
14

Decisional dissent, in contrast, blends dissent with an act of governance.
When an individual can dissent by deciding, she is able to reaffirm her status as a
full member of the polity at the same moment she expresses her disagreement
with the majority’s view. She speaks against the majority while acting on its
behalf. Dissent thus involves both an act of affiliation and an act of contestation.
It moves dissent closer to Edward Corbett’s view that disagreement ought to be
expressed through “the rhetoric of the open hand” rather than that of “the closed
fist.”46
One might argue, correctly, that conventional dissent can also be
understood as an act of affiliation. A conventional dissenter can, of course,
declare her affiliation with the polity—her loyalty to the political community—at
the same moment she expresses her disagreement. The relevant difference
between conventional and decisional dissent, however, is that in the latter case the
state in some senses returns the sentiment. When someone dissents by deciding,
her act of affiliation is officially recognized as such—“blessed,” if you will, by
the state. The dissenter does not merely declare her affiliation to the state; she acts
under its authority despite staking out an outlier position. Membership in the
polity is distinguished from membership in the majority—not merely as a matter
of rhetoric, as is possible with conventional dissent, but as an institutional
practice.
Dissenting by deciding thus involves oppositional politics at two levels. It
involves not only a challenge to the majority’s preferred policy, but to the
majority’s assumption that it is entitled to the decide question. Decisional dissent
thus helps redefine what constitutes “normal” terms of policy—what kinds of
practices actually exist in the world – and in terms of politics by creating an
unusual political space where members of the majority are deprived of the
comfort and power associated with their majority status and members of the
minority enjoy the dignity to decide.
Absorbing the habits of citizenship. Dissenting by deciding may also
inculcate the habits of self-governance in would-be dissenters differently than
conventional dissent. Conventional dissent, to be sure, teaches the value of
compromise to those dissenters who choose to act moderately and the value of
opposition to those who speak radically. The participatory habits conventional
dissenters are likely to acquire are thus those of the influencer or gadfly.
If the conventional dissent model offers a rough choice between self-rule
and self-expression, dissenting by deciding fuses the two. The goal of the
dissenter is not just to win a concession or shame the majority, but to get
something—her something—done. Dissenting by deciding thus represents an
unusual blend of the liberty of the ancients (a participatory conception of
citizenship) and the liberty of the moderns (self-expression, an individualcentered conception of liberty that requires protection from government
interference).47
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On this view, Harry Kalven’s suggestion that the “citizen-critic” is “our
most important public official”48 ceases to be a metaphor. For instance, Greens
who dominate a zoning board are not merely touting a contrary view about the
current state of the environment; they are working to integrate those views into
the political system. A school committee figuring out how to teach creationism is
not just offering a critique of secular education; its members are embracing that
educational system as their own and doing their best to improve it.
It is worth noting that electoral minorities take on not just the power
associated with membership in the majority, but the responsibility. Dissenters no
longer enjoy the luxury of the critic: inaction. They must figure out how to put
their ideas into practice, negotiate a compromise, and, most importantly, live with
the consequences of their critique. A jury filled with those who think our
sentencing regime is unduly punitive must set a guilty defendant free in a case
where the victim is more than a cipher. A zoning commission filled with
environmentalists will be forced to vote against worthy projects in order to protect
the environment. A school committee that believes creationism should be taught
in the school must choose a textbook, figure out precisely how to integrate those
arguments with the school’s science curriculum, and decide how to accommodate
the views of those who think creationism does not belong in the school.
Trade-offs and risks. Here again, dissenting by deciding is merely a
different strategy for promoting dissent, not necessarily a better one. To begin,
there is an obvious trade-off embedded in the choice between decisional and
conventional dissent. We must decide how broad or how deep we want minority
influence to run in our institutions. Within a given institutional setting, we must
choose between allowing electoral minorities to participate in all decisions or
letting them control some of them. After all, if we want to ensure that electoral
minorities have the power to decide, we must concentrate them in some subset of
decisionmaking bodies, thus sacrificing a chance for them to influence the
decisions made by each of those bodies.
Dissenting by deciding also carries its own set of possibilities and risks.
For instance, on the one hand, we might value the chance to strengthen the ties
between the dissenter’s private identity and her civic one. In the long run, if
disagreement is consistently embraced as a public act rather than shunted off to
the private realm, it may help us think of dissent as an everyday act of citizenship
rather than as an act of disaffiliation.
On the other hand, dissenting by deciding may blur the public-private
distinction that many think is crucial for maintaining political pluralism. Political
pluralists argue that individuals are members of multiple social groups that serve,
in effect, as sources of sovereignty that are independent of—and in competition
with—the state.49 In the words of Dalia Tsuk, “By envisioning sovereignty as
distributive or multiple, pluralists sought to guarantee the flourishing of diverse
and valuable forms of identities, ways of life, experiences, and viewpoints.”50
Political pluralists have been especially attentive to protecting private groups and
associations from public interference and thus preserving their ability to serve as
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competing sources of norms. Kathleen Sullivan offers a typical argument to this
effect in discussing the constitutional status of religious groups:
One might think such autonomy for religious and other private
associations desirable precisely because of the normative pluralism and
epistemic diversity it fosters. To the extent that religion serves as an
autonomous source of values for its members, it stands apart from and
potentially against the state . . . . On this view, public and private values
ought not be congruent, and conscription of private associations, including
religious associations, into common norms and public values defeats their
very purpose.51
Dissenting by deciding seems to pose a quite different threat to political
pluralism than the one most pluralists imagine emanating from the state. Whereas
political pluralists tend to worry that the state will impose its own public values
on private groups,52 dissenting by deciding could lead to the absorption of private
values into the public realm by offering state-based institutional sites for the
development of competing norms. Dissenting by deciding poses the risk of
cooptation—the gradual erosion of the public-private boundary through the state’s
embrace of, rather than assault upon, dissenting views. As explored in greater
detail in Chapter 4, the notion of decisional dissent presses on the question
whether the language of separate sovereigns, which permeates the literature on
political pluralism, is a convenient shorthand or an essential prerequisite for
pluralism.
Even if dissenting by deciding does not unduly erode public-private
boundaries, there is a risk that dissenting by deciding may, in the long run, tame
dissent. To be sure, one might initially think that the fact that dissent takes the
form of a decision might make it more threatening—acting radically may be more
disturbing to the majority than speaking radically. Dissenting by deciding may
harden the majority’s views against dissenters if it creates the appearance that
dissenters are hijacking the state’s apparatus to express disagreement.
In the long run, however, decisional dissent may tame dissent by
channeling contestation into a form that is more palatable to the majority.
Conventional dissent, as noted above, involves an argument against the polity’s
decision. Its dominant valence is oppositional. Dissenting by deciding, in contrast,
encourages dissenters to work through the system. Rather than jeering from the
sidelines, dissenters suit up and get in the game. Further, their disagreement
seems to take a positive form—an affirmative effort to put their views into the
service of the state—rather than a negative attack on the policies of the majority.
And it provides ready institutional channels for dissenters to blow off steam,53
perhaps leading them to vent their frustrations by making small decisions rather
than organize to change the larger ones.
Further, in some instances, it may be easier to speak truth without power.
Expressing dissent through accepted channels of governance risks taming dissent,
cabining it within bounds that are acceptable to the majority. Precisely because
dissenters are engaged in governance, they cannot present their ideas in an
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undiluted form, but must engage in the same sort of compromise and negotiation
that members of the majority do when they seek to implement their own
preferences. If dissent always took this form, it might pressure dissenters to
accommodate the majority’s views rather than challenge them. The oppositional
piece of oppositional politics may fall away. Further, the presence of dissenters in
positions of power might “bless” the process, lending the government an
undeserved legitimacy in the eyes of the minority and majority.
C. Identity and Expression: The Relationship Between Collective Dissent
and Public Action
A final reason that we value dissent is because it allows individuals to
define and express their identities. A major strand of First Amendment theory
thus focuses on speech as an opportunity for self-actualization. Scholars who
write in this vein laud the First Amendment’s role in maintaining individual
autonomy and promoting self-expression.54 Here, consistent with the book’s focus
on questions of power and governance, I move away from the purely individualist
model of self-expression that dominates First Amendment scholarship and
consider more group-oriented conceptions of identity55—specifically, questions of
racial or ethnic difference. After all, the problem of dissent seems to be most
nettlesome when the views of the polity divide along group lines and those in
dissent share the same racial or ethnic background.56 Dealing with dissent is
difficult in this context because we are dealing not just with disagreement, but
disagreement that corresponds to disparities in power. One’s status as a member
of a subordinated group overlaps with one’s status as a dissenter.
To the extent that participation in governance allows an individual to
constitute her identity—to define her political self and her relationship to the
community57—we might think that an identity category, like race, that is salient to
an individual’s personal identity might similarly be salient to her civic identity. If,
as some political theorists claim, one’s group identity influences the way that one
participates in the political process, we might think the reverse is true as well –
that an individual’s participatory experiences help shape her group identity. The
notion of dissent, then, may be relevant to the formation of personal and civic
identity at the group level, just as many believe it is at the individual level.
Although those who emphasize the expressive dimensions of dissent do
not often consider the issue of group identity, the conventional view of dissent
maps on quite neatly to one of the primary strategies proposed for dealing with
the issue of group difference in democratic decisionmaking: the “politics of
recognition.”58 Just as proponents of conventional dissent seek to ensure the
presence of a dissenter on every decisionmaking body, proponents of the politics
of recognition seek to guarantee racial and ethnic minorities a presence—or
voice—in every part of the political process.59 Dissenting by deciding, in contrast,
would sacrifice the chance for racial minorities to have a voice on every
decisionmaking body. It would instead concentrate racial minorities on a subset of
decisionmaking bodies so that they would have a chance to control the outcome
of those decisions.60
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If one thinks concretely about institutionalizing these two visions of
dissent in a context where the identity of the dissenter roughly aligns with
membership in a subordinated group, conventional dissent (the natural
institutional strategy for implementing the politics of recognition) does not merely
require racial minorities to choose between acting moderately and speaking
radically. It also requires them to choose between acting in isolation or speaking
together. Dissenting by deciding, in contrast, often allows racial minorities to act
together. As a result, these two strategies for institutionalizing dissent may create
quite different fora for the expression of group identity.
The politics of recognition: isolation and enclaves. One crucial
difference between the fora for self-expression created by the politics-ofrecognition strategy and the decisional-dissent model has to do with numbers and,
thus, with power. The goal of the politics of recognition is to ensure that at least
one “representative” of each minority group has a chance to articulate the group’s
perspective on every decisionmaking body. It thus requires us to spread racial
minorities across all decisionmaking bodies rather than to concentrate them in a
few. The result of this empowerment strategy is a set of decisionmaking bodies in
which racial minorities are always numerical minorities.
What that means in practice is that racial minorities who wield the
authority of the state do so in relative isolation from other members of the group.
Under the system favored by adherents to the politics of recognition, one would
expect ten or twenty percent of the decisionmakers to be members of the relevant
minority group—one or two African Americans on a jury, one Latina on a school
committee, etc. To the extent that these individuals understood their group
identity to influence their perspective on the issue before them, they would have a
chance to articulate those views. But the expression of identity would be a
relatively solitary act: the statement of one or two group members on a given
decisionmaking body. Under such circumstances, racial minorities might feel
pressure to speak “on behalf” of the group or to conform their statements to
internal or external conceptions of the group’s identity.61 At a minimum, the
absence of a critical mass of group members would mean that there would be
relatively little chance that internal dissent—disagreement among group members
regarding the existence or nature of the group’s identity—would emerge during
this process.
Moreover, the politics of recognition may ultimately reproduce in
decisionmaking bodies the same level of powerlessness that group members
experience polity-wide. Precisely because their numbers on any given
decisionmaking body are few under the politics-of-recognition strategy, racial
minorities will wield roughly the same amount of power on the decisionmaking
body as members of the group wield within the polity as a whole. Group members
exploring the relationship between their personal and civic identities might
discern little difference between the experience of being in the minority on a jury
or school committee and their experiences as a minority outside of that context. If
part of the reason we wish to reserve civic space for racial minorities to dissent is
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that we are concerned about the group’s lack of power, the politics-of-recognition
strategy may both undermine and reify existing political dynamics.
At the very least, it is quite unlikely that racial minorities will be able to
give full vent to their perspectives. Their numbers destine them to play the role of
“influencer” in the decisionmaking process and thus preclude them from
exercising full control over the message being conveyed by the governance
decision.
Perhaps because acting in isolation does not provide an entirely
satisfactory solution to the problem of group difference, some advocates of the
politics of recognition have argued that we ought to maintain alternative fora for
racial groups to gather—safe spaces for group members to shape and give
expression to their identity. Safe spaces ensure that the expression of group
identity is not a solitary act; it guarantees that racial minorities have a place to
hash out their views along with other members of their group. In such
circumstances, group members may not experience the same type of pressure to
articulate “the” group’s perspective. To the contrary, the sheer number of
minority group members present is likely to create space for disagreement among
members about the nature—or even the existence—of a group perspective. And
the private enclave guarantees group members a level of control that they are
unlikely to encounter when participating directly in the process of governance.
Notice, however, that the safe space strategy is the rough cognate of
speaking radically. Dissent takes the form of private speech, not a public decision.
To the extent that group members wish to speak as a collective about the group’s
identity, they can only do so on behalf of themselves, not on behalf of the state.
Under the politics-of-recognition strategy for dealing with group difference, group
members can speak radically and they can speak collectively, but the collective
expression of group identity is limited to private speech, not public action.
Fusing the collective act with the public one. Dissenting by deciding, in
contrast, can fuse the public act with the collective one. Because, at least its most
common forms, it concentrates racial minorities on a subset of decisionmaking
bodies, they need not choose between acting in isolation or speaking collectively.
Under a system that fosters dissenting by deciding, group members can act
collectively—they can engage with a critical mass of group members in
expressing the group’s identity on behalf of the state. What this means in practice
is that the process of defining the connection between civic and personal identity
usually involves many voices, not one. It thus provides an institutional solution
for those seeking to move away from an individualist understanding of dissent.62
Perhaps more importantly, group members speak together at the same
moment that they speak on behalf of the state.63 Opportunities for group members
to hash out the connection between group and civic identity together exist under
the politics of recognition and other conventional accounts of dissent. But it is
only decisional dissent that allows group members to engage collectively in that
process at the same moment they are performing a civic act, and we might suspect
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that the relationship between group and civic identity might look different when it
is forged in the crucible of a governance decision.
Put differently, what is intriguing about the notion of dissenting by
deciding is that subordinated group members get a chance to speak truth with
power in a dual sense—exercising control over the message (by virtue of their
numbers) at the same time they wield state authority (by virtue of the form that
dissent takes). Dissenting by deciding thus picks up on the strands of First
Amendment doctrine that protect not only “abstract discussion” but collective
efforts to get something done.64 It also resonates with Lani Guinier and Gerald
Torres’s conception of “political race”: “Unlike identity politics, political race is
not about being but instead is about doing. Political race configures race and
politics as an action or set of actions rather than a thing.”65
Further, dissenting by deciding means that racial minorities engage in this
simultaneously cooperative and expressive act in the presence not only of internal
dissent, but external dissent as well. Internal dissent is what springs from the
presence of a critical mass of group members on the decisionmaking body. But
precisely because decisional dissent does not occur in a purely private enclave,
members of the majority group also take part in the decisionmaking process.
Minority group members thus reach a decision in the presence of members of the
majority group, who may support—or oppose—the decision.
Dissenting by deciding thus offers neither the risk of a permanent minority
status in the civic realm nor the safety of a private enclave. As with a private
enclave, racial minorities exercise control over the decision. That control,
however, stems not from the exclusion of members of the majority from the
discussion, but from the power of concentrated numbers—the same type of power
enjoyed by members of the majority in most instances. Members of the minority
group are thus engaged in a profoundly democratic act—forging agreement in the
presence of internal dissent and external disagreement. In effect, racial minorities
stand in the shoes of the majority under the usual political dynamic; they enjoy
the power to decide, but that decision must be made in the presence of internal
and external dissent. No longer confined to the role of influencer or gadfly, racial
minorities wield power in the presence of influencers and gadflies. And the type
of collective dissent that was once forged in a private enclave moves to a
decidedly public space.
Trade-offs and risks. While dissenting by deciding is best understood as a
complement to the politics of recognition—it is possible to pursue both strategies
simultaneously across institutional contexts—we face a trade-off between the two
if we focus on a single institution, where it will not be possible to pursue both
design strategies simultaneously. On the one hand, dissenting by deciding
sacrifices a chance for minority group members to affect all the decisions
rendered within a particular institutional structure. On the other hand, it offers
racial minorities the chance to abandon the role of permanent political minority
and control some subset of decisions.
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Even setting aside this trade-off, here again dissenting by deciding simply
represents a different—not better—strategy for dealing with the problem of group
difference. While the politics of recognition emphasizes the dignity of voice,
dissenting by deciding emphasizes the dignity to decide, and how one values each
may depend on the extent to which one agrees with Cover’s strong claim that
“those who would offer a law different from that of the state will not be satisfied
with a rule that permits them to speak without living their law.”66
Further, while the politics of recognition may lead to the creation of
private enclaves for racial group members to hash out questions of civic and
group identity undisturbed, the notion of decisional dissent not only places those
debates in a civic space, but embraces their outcome as a decision of the state.
Dissenting by deciding may make dissent harder by forcing debates about
civic and group identity to take place in the presence of majority group members
who may support—or challenge—the decision. Further, while a private enclave
deprives one of the chance to speak truth with power, it also allows one to craft
one’s message without the distraction of outside dissenters. On the flip side, the
decisional-dissent model may help eliminate any inference that minority group
members require protection from the rough-and-tumble world of politics.
Nor does the presence of a critical mass necessarily make dissent easier.
While the company of others may be a source of empowerment, it is, of course,
easier for one person to speak on behalf of the group than for a number of group
members to agree on what to say.
A final cost to decisional dissent is that, as noted above, it is sometimes
easier to speak truth without power. A government decisionmaking process can be
a forum non conveniens for expressing group identity. It may be difficult for
members of a group to speak for themselves and for the polity at the same time. A
decision rendered under state law may simply be an unwieldy vehicle for
expressing group members’ views. That conjecture seems most likely to be true
for those group members who define their identities in opposition to the state,
who believe that membership in the group depends on an outsider’s status. In such
instances, the notion of expressing one’s identity through an action of the state
would be a contradiction in terms.
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Chapter II: Partial Exit
As noted above, the obvious question raised by the conceptual framework
this book proposes is whether “dissenting by deciding” is properly understood as
a form of dissent. As a functional matter, of course, it does not matter what one
calls decisional dissent provided that it offers a useful institutional strategy for
dealing with the problem of democratic difference. Even if the functional account
can stand on its own, however, there are reasons to probe further and assess
whether an interpretive account can be offered to supplement the functional one.
After all, if we think of American constitutionalism as containing two competing
strands – federalism and nationalism – any analysis of the small, disaggregated
institutions ought to limn both parts of that tradition.67 Examining these
institutions simply as sites for empowering minorities – as I do elsewhere68 -- lets
us widen the lens of federalism, which has largely overlooked the unique role that
many small, overlapping sites for local majority control can and do play in
promoting the values associated with decentralization. The notion of decisional
dissent, however, shifts the focus to the nationalist strand of our constitutional
tradition because it explores the ways in which local majorities can take part in a
dialogue about national identity. It is thus closely intertwined with the notion of
dissent, with its focus on voice and symbolic power.
The definition of dissent. Does it make sense as an interpretive matter to
conclude that dissent can take the form of a governance decision? Certainly
nothing in the basic definition of dissent requires that it take a particular
institutional form. The Oxford English Dictionary defines dissent simply as a
“[d]ifference of opinion or sentiment; disagreement; dissension, quarrel.” Even
if we refer to a “dissenter” in a more specific sense – to describe someone who
subscribes to an outlier view on an issue that she deems salient to her identity –
the term can be used to describe a global minority who temporarily holds a local
majority on some decisionmaking body.
The question is why we would think that dissenters of this sort lose their
status as dissenters simply because they temporarily enjoy a local majority on a
decisionmaking body. The objection might be that dissent cannot be expressed
through a decision. Plainly the objection is not that dissent must take the form of
speech, as there are numerous examples—most notably acts of civil
disobedience—of dissent being expressed through action.
The concern instead must be that the notion of dissenters’ wielding
governmental power is a contradiction in terms. One of the reasons that it is
difficult to accept the notion that acts of governance can be acts of contestation is
that our constitutional vocabulary is not sufficiently capacious to describe
decisional dissent. Our usual understanding of dissent involves the speech or
actions of individuals against the state, and we address those questions using the
rights-based framework of the First Amendment. When we focus on
governmental decisionmaking, we typically think of such contests as playing out
between separate sovereigns – e.g., a state acting against the federal government
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rather than part of the polity acting against itself. We can then file such conflicts
under the conceptual heading of federalism rather than dissent, thus allowing the
idea of sovereignty to eliminate (or, as I would argue, conceal) this potential
tension. The federalism literature, however, fails fully to capture the ideas
explored here.
Even if we set aside the individualist, rights-centered focus of current First
Amendment discourse, however, one might nonetheless insist that those engaged
in political opposition must dissent from a decision, not make one. Such a claim,
however, takes an unduly narrow view of power in the disaggregated institutions
that are the subject of this book. Where an institution is disaggregated, the power
of the polity—by which I mean the political community whose governing system
includes that institution69—is parceled out to a number of smaller decisionmaking
bodies. A disaggregated structure creates the possibility that electoral minorities
can wield control over some subset of decisions without violating the principle of
majority rule—an institutional design strategy that generates a range of intriguing
democratic possibilities.
The fact that electoral minorities wield control over some decisions within
a disaggregated structure does not alter their status as dissenters. The power of the
dissenter in such instances is partial—confined temporally or spatially. For
example, dissenters may control one jury or school committee. Even within that
institution, the decisions dissenters render will be outliers, and the views of the
majority will prevail in most of the decisions made therein. Nor will dissenters
control the central decisionmaking body (usually a legislature) that sets politywide policies; they may thus succeed in enacting a policy locally only to have it
subsequently overturned at the state or national level. The fact that dissenters use
temporally or spatially restricted power to express their views should not be
mistaken for a fundamental change in power dynamics in the state as a whole; a
global minority remains a global minority. Dissenting by deciding does not
constitute a reversal of fortune.
Perhaps, then, the objection is simply that that there is a difference
between adopting an outlier policy and engaging in an act of opposition.70 The
danger is that the model pulls in too much; it includes outlier decisions that
neither reflects a desire to oppose an existing norm nor create the appearance of
opposition. The objection, then, is grounded in a conceptual problem that plagues
scholars of dissent generally. After all, not all speech constitutes dissent, nor do
all violations of the law represent civil disobedience.
The solution to that dilemma, however, is not to exclude all outlier
decisions from one’s definition of dissent, but instead to follow the lead of
scholars of free speech and civil disobedience and rely on a set of common-sense
proxies for identifying what speech or action constitutes dissent: whether the
speaker/actor intends to dissent, and whether she is understood to be doing so.71
And it appears that these rough-and-ready proxies would serve equally well here.
Although our current vocabulary does not leave space for the notion of dissenting
by deciding, those engaged in governance could certainly understand their
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decisions to be an act of contestation, and the majority presumably could
recognize them as such. Indeed, even without a popular conception of dissent
capacious enough to encompass outlier decisions, we already see scattered but
tantalizing examples where the language of oppositional politics seeps into acts of
governance. 72 Thus, were the notion of decisional dissent to catch hold, it is
possible to imagine acts of governance being understood as dissent.
The dissent tradition. One might nonetheless object that if one looks to
the two main strands of the dissent tradition -- free speech and civil disobedience - neither offers a perfect fit with decisional dissent. The free speech tradition, in
which the state recognizes the right of dissenters to speak against it, involves
speaking with permission, and civil disobedience involves acting without
permission. Dissenting by deciding, in contrast, involves action, but action with
permission – it takes place in the space left open by the centralized
decisionmaker.
More importantly, the “permission” given in this context is to act on
behalf of the state. One might therefore think that as long as the would-be
dissenter is wielding state power in an area where the state has given her
permission to do so – that is, as long as the dissenter’s action is consistent with
the law -- it cannot be dissent. Put differently, if the outlier decision is within the
range of discretion the law grants her, the action is by definition not an act of
contestation but simply an example of how federalism’s laboratories of
democracy model are supposed to function.73
This section makes two points. The first is that although decisional
dissent is interstitial dissent – it takes place in gaps left by the majority and thus
provides a comfortable home for what we might call the “law-loving dissenter”74
– it leaves ample space for acts of contestation. The second point is that the lawloving dissenter inhabits a broad range of the dissent spectrum. Indeed, we can
understand much of the dissent tradition as a form of partial exit – an act of
contestation, but one that embodies a broader commitment to the polity as a
whole. Thus, far from being a contradiction in terms, the notion of acting both for
and against the polity is reasonably prevalent within the dissent tradition.
1. Interstitial dissent and the law-loving dissenter.
As noted above, when sovereign acts against sovereign (as with the
federalism example), we might not conceptualize that action as an example of part
of the polity acting against the whole. Here I therefore focus on the institutional
contexts that most crisply illustrate this phenomenon -- decisionmaking bodies
like juries or school committees, which are not separate sovereigns and thus
squarely raise the question whether one can act on behalf of and against the polity
at the same time.
Decisional dissent of this sort is interstitial; it takes place in the gaps of
discretion left to low-level decisionmakers. Most disaggregated institutions
where dissenting by deciding occurs are at the lower end of the political
hierarchy. These decisionmaking bodies are usually charged with implementing
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or applying a legislative or executive mandate—a jury applying the law enacted
by the legislature, a school committee implementing the policy set by an
education department.75 The chance to register disagreement through a decision
in such contexts emerges ad hoc, either by the grace of the majority or out of
practical necessity.76 Juries, for instance, can render a decision only within a
range set by the legislature. Appellate panels are constrained by the precedent of a
single superior court. School committees implement policy within a range set by a
central policymaker.
Dissenting by deciding in these contexts does not, however, depend
entirely on the willingness of the majority to cede some discretion to the lowerlevel decisionmakers. Disaggregated institutions are often a solution to the
problem of mass governance. A legislature cannot render a decision in every
criminal case or draft every legislative report. A single court cannot decide every
case that enters the judicial system. Central decisionmakers, of necessity, must
cede some discretion to lower-level decisionmakers to interpret and implement
the majority’s decrees. And in the gap between the rule and the interpretation lies
room for would-be dissenters to express their own preferences and views—a de
facto space for dissenting by deciding.
The power that would-be dissenters can exercise in implementing or
interpreting the majority’s views is further augmented when, as is often the case,
the majority cannot control the membership of the disaggregated institution.
Interstitial dissent is likely to be insignificant in a truly centralized system, where
a central decisionmaker appoints underlings to carry out its preferences. But
dissenting by deciding often occurs in a system where the decisionmaking body is
drawn from a different part of the polity than the central authority. Juries, for
instance, are randomly assigned and drawn from districts that may bear no
resemblance to the polity as a whole. Appellate panels, simply by virtue of the
episodic nature of judicial appointments and the vagaries of the random draw,
may not mirror the composition of the superior court. School committees or
regional governments are elected from a territorially defined area.
These institutional arrangements thus tend to involve the separation of
powers with a twist.77 Under a traditional separation of powers scheme, the
executive elected by the whole polity checks a legislature elected by the whole
polity, or a court appointed by an executive elected by the whole checks a
legislature elected by the whole. In both instances, even if these institutions
“represent” the people in a different way,78 we nonetheless see a representative of
the whole checking another representative of the whole. Under a disaggregated
system, we find part of the polity checking the whole. A jury representing a
subpart of the polity checks legislative overreaching.79 Members of a legislative
committee can prevent legislation from going forward even if a majority of their
colleagues supports it. A school committee may subvert a policy decision handed
down by a legislature in the way it implements that mandate. Decisional dissent
thus takes a kaleidoscopic form. There is no formally delineated territory for
dissenters to occupy; dissent simply emerges from a handful of decisions
haphazardly scattered throughout a number of institutions.
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Because the centralized authority cannot appoint the members of many
disaggregated decisionmaking bodies, to enforce its mandate it must rely at least
in part on the informal give-and-take we call politics. The majority must expend
political capital if it wants its mandates to be carried out precisely. How much
space is left for interstitial dissent in a given context will depend on the intensity
of the majority’s preferences—how far it is willing to go to police the decisions of
lower-level decisionmakers. But there will always be some play in the joints,
some decisionmaking discretion left to lower-level decisionmakers.
As a practical matter, then, the “lawfulness” of decisional dissent falls
roughly along the same continuum as we see in the federalism model. In some
instances, the central authority explicitly grants the lower-level decisionmaker the
power to disagree. The power of the jury to nullify is thus roughly comparable
what I have elsewhere termed de jure or “hard” federalism, which designates
formally protected realms where states may act without federal interference. In
other instances, decisional dissent takes place in a gap left by the majority – an
implicit grant of authority to depart from the central authority’s preferences. This
type of decisional dissent roughly corresponds to “soft” or “de facto” federalism,
where the federal government and states exercise concurrent jurisdiction. Here,
either the state may act in the absence of federal preemption or the state and
federal government regulate together under a cooperative federalism model.80 In
such instances, as with soft federalism, the space left for decisional dissent
depends on an informal give-and-take between the lower-level decisionmaker and
the central authority.81 (I leave aside for the moment decisions that fall outside of
the interstices – e.g., decisions that exceed the range of the decisionmaker’s
discretion and squarely conflict with the law of the central authority -- as they
raise a different set of conceptual questions).
Because contestation takes places in the interstices left open by the
majority, decisional dissent is a tool that fits easily within the hands of the lawloving dissenter. The dissenter can both challenge the majority and yet act on its
behalf; she can contest the law at the same moment that she complies with it.
The fact that a law-loving dissenter can engage in decisional dissent
should not disqualify dissenting by deciding from our definition of dissent The
free speech tradition provides the most obvious example of a moment when we
pour radical politics into a space delineated by the majority. Judicial dissents
also represent examples where an act of contestation falls within the discretion we
accord decisionmakers.
One might argue that in both cases we have only authorized the speakers
to speak privately, on their own behalf, and that dissenting by deciding is different
because the act of contestation is also an action on behalf of the polity. As long as
the decisionmaker is acting within the range of authority given to her (that is,
unless one is claiming that one no longer wields the authority of the state if one
acts to challenge that authority), that seems like an odd claim. While the
institutional structure may not mandate dissent – a jury is not required to nullify, a
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school board need not challenge the statewide consensus – neither does it mandate
conformity. The fact that we have chosen ex ante to provide a forum where acts
of contestation might take place does not render the action any less of a challenge
to the majority. So, for instance, we do not think that because a jury is allowed to
nullify that the decision to do so is somehow not a form of dissent.82
Or consider an example drawn from the practice of civil disobedience,
which we unthinkingly understand to be a form of dissent. At first glance, one
might think that dissenting by deciding and civil disobedience are distinct: civil
disobedients violate a duly enacted law, not a potentially enactable majority
preference. As Alexander Bickel has observed, however, this simplistic account
misses the ways in which formal law can sometimes authorize civil disobedience.
He argues, for example, that the Freedom Rides and lunch counter sit-ins of the
1960s were “an exercise in law formation through exploitation of the natural
tension between two co-existing systems of law, state and federal.”83 Pointing out
that in each instance these actions were consistent with national law (enacted or
soon-to-be passed), but not local law, he observes that while “in a unitary state
this might have been seen as an act of conscience, an appeal to higher law, but
certainly an act of disobedience . . . in our own federal system, the appeal to
higher law is not a call for revolutionary change . . . [but] a practical appeal in
almost a technical, legal sense to existing higher law-making institutions.”84 If
Bickel is right, then the notion that formal authorization precludes us from
terming an action dissent is in considerable tension with our socio-cultural
understanding of dissent.85
2. Dissenting as a form of partial exit.
If we move away from a formal or positivist account of law toward the
notion of “higher law,” the notion of acting for and against the polity looks even
more commonplace within the dissent tradition. Indeed, drawing from Michael
Walzer’s work on civil disobedience, one could presumably map dissent practices
along a continuum of what one might term “partial exit.”86
[This section will map out that continuum. It will place the free speech
tradition at one end of the spectrum, moving to civil disobedience, and perhaps
including certain forms of secession at the other end of the partial exit spectrum,
with revolution and terrorism falling outside of it.].
Where does decisional dissent fall along this spectrum? When dissenting
by deciding takes place within the territory of hard federalism – one sovereign
pitted against another – it seems to fit most closely with the practice of free
speech. In both instances, the Constitution creates an ex ante structure licensing
certain forms of contestation – private individual v. sovereign or sovereign v.
sovereign. It is perhaps not surprising, then, that scholars of both practices find
that they serve many of the same values. The existence of these well-accepted, ex
ante structures also reduces the extent to which contestation is understood to
involve a strong form of exit. But partial exit nonetheless occurs. Someone who
speaks against the government can do so only as private citizen, and someone
who issues a decision against the federal government may do so only as a member
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of a “separate” sovereign. [What follows is an analysis of the extent to which the
notion of sovereignty affects our understanding of state and federal citizenship].
When decisional dissent takes place within the interstices of a majority’s
mandate – as with the decisions of juries, school committees, zoning boards, even
states acting within a “soft” federalism regime – decisional dissent falls closer to
the civil disobedience portion of the partial exit spectrum. It may not be
surprising that civil disobedience and decisional dissent are connected in this way.
Each requires the majority to act – either by overruling a decision (decisional
dissent) or prosecuting the dissenters (civil disobedience) – and thus, to borrow a
phrase from Martin Luther King, helps “create . . . a crisis and foster such a
tension that a community . . . is forced to confront the issue.”87 Like Bickel’s
account of civil disobedience, decisional dissent is “an exercise of power in the
sense in which Burke defined it”: an “attempt to coerce the legal order.”88
Civil disobedience, of course, involves “the purposeful and public
defiance of an established law or norm, undertaken with the intent of altering state
policy.”89 What is most interesting for these purposes, however, is that civil
disobedience is not purely oppositional, at least under most influential accounts.
To the contrary, it is both an act of affiliation and of contestation. Martin Luther
King described civil disobedience as “break[ing] an unjust law . . . openly,
lovingly.”90 In the words of John Rawls, “It expresses disobedience to law within
the limits of fidelity to law . . . . The law is broken, but fidelity to law is expressed
by the public and nonviolent nature of the act, by the willingness to accept the
legal consequences of one’s conduct.”91 For this reason, Rawls termed civil
disobedience “the form of dissent” that stands “at the boundary of fidelity to
law.”92
Similarly, consider Harry Kalven’s evocative description of what actually
occurred during two civil-rights protests:
These are structured ceremonials of protest; they are not riots. The
demonstrators were not . . . trying to bring government to a halt; rather,
they were expressing the concern of the young Negro about his situation.
What was symbolized was a deep grievance, a break with the society.
They prayed, they pledged allegiance to the flag, they sang ‘God Bless
America,’ and—in [one instance]—they even stopped for a red traffic
light.93
Notice that the power of these acts civil disobedience, at least on Kalven’s
account, hinged on the dissenters’ reaffirmation of their membership in the
community. These acts of affiliation during the moment of dissent helped
protesters, to borrow a phrase Kalven uses elsewhere, “trap democracy in its own
decencies.”94
One might think that decisional dissent – at least in its interstitial form -involves the same sort of partial opposition invoked by the most influential
accounts of civil disobedience. Those engaged in an act of civil disobedience defy
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the majority’s preferences, which have been enacted into law, while affirming
their membership in the polity. Those engaged in decisional dissent defy the
majority’s preferences, which are not yet enacted into law so explicitly as to
preclude the decision, while affirming their membership in the polity. If we think
of civil disobedience as a piece of political theater designed to signal partial
disagreement, disaggregated power structures offer an institutional vehicle for
achieving the same end.
On this view, dissenting by deciding fits nicely with Michael Walzer’s
conception of civil disobedience. Walzer argues that civil disobedience stems
from the problem of overlapping membership: “when obligations incurred in
some small group come into conflict with obligations incurred in a larger, more
inclusive group, generally the state.”95 Someone engaged in civil disobedience,
Walzer believes, has only “partial claims” against the state;96 his “loyalties are
divided,” as “he is not in any simple sense a citizen” or a rebel,97 but partially
both, precisely because “the processes through which men incur obligations are
unavoidably pluralistic.”98 Civil disobedience merely stems from the existence of
overlapping memberships, and civil disobedients are thus “partial members . . .
partial emigrants, partial aliens partial rebels.”99 Others have written in this vein.
Hanna Arendt, for instance, termed civil disobedients “nothing but the latest form
of voluntary association.”100 Similarly, Stephen Carter has argued that
communities of faith are “separate sovereigns,” dissenting communities
embedded within the polity and yet not fully part of it.101
Dissenting by deciding can be understood as an instantiation of the
practice of pluralism, at least on Walzer’s view. As with Walzer’s account of
civil disobedience, dissenting by deciding allows citizens to engage in partial
rebellion and thus “builds loyalty not only toward the state but also against it.”102
Dissenting by deciding does not demand an external emigration to accompany
what Walzer terms the “internal emigration” of a dissenter.103 A dissenter can
speak for the state, like any other citizen, even when she speaks her mind.
[The last section will deal with those examples of decisional dissent that
seem to involve a stronger variant of exit – specifically, those which appeal not to
higher law, but to what one might call lower law (the preferences of local
majorities).104 Some of these decisions may even violate the explicit mandates of
the centralized authority. The appeal to higher law, if any, is simply an appeal to
the global majority to change its mind or at least let the outlier decision stand, a
plea of a second-order sort seeking permission to defy the polity’s first-order
preferences. It is thus almost the converse of the account of civil disobedience
offered above. In placing such decisions within the “partial exit” continuum, this
section will draw upon Walzer’s argument that “the historical basis of liberalism
is in large parts simply a series of recognitions” of “the claims of smaller groups”
for exemptions from general rules105 and Bickel’s notion that consent to be
governed depends on “continual responsiveness” by the government that registers
“intensity rather than numbers” and involves “a conversation, not a
monologue.”106]
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