March 21, 2017
VIA ELECTRONIC SUBMISSION
Department of Labor
Equal Employment Opportunity Commission
Attention: EEOC-2016-0009
200 Constitution Avenue N.W.
Washington, DC 20210
Re: Proposed Enforcement Guidance on Unlawful Harassment
We respectfully submit the following comments on the Proposed Enforcement Guidance
on Unlawful Harassment. The mission of the Public Rights/Private Conscience Project
(PRPCP) is to bring legal academic expertise to bear on the multiple contexts in which
religious liberty rights conflict with or undermine other fundamental rights to equality
and liberty. As such, we write to express our support for the balance struck in the
proposed regulations between accommodating employees’ sincerely-held religious
beliefs and practices, and protecting employees from unwanted proselytizing or religious
harassment. This careful balance is especially important as the administration
contemplates adopting a broad religious exemption that could affect the liberty and
equality rights of other private persons. We do, however, suggest that the guidance be
amended slightly to clarify that out-of-workplace harassment should be considered within
the “scope of employment” where this harassment has consequences in the workplace.
Finally, we commend the agency for making clear that religious harassment includes
harassment based on a complainant’s atheism or lack of religious belief.
The proposed guidance correctly acknowledges that an overzealous attempt to protect
employees from unwanted religious speech may in fact violate Title VII of the Civil
Rights Act, which requires employers to reasonably accommodate the religious practices
of their employees. It states, “employers may violate Title VII if they try to avoid
potential coworker objections to religious expression by preemptively banning all
religious communications in the workplace.”1 Thus workers may not be prohibited
entirely from sharing and discussing their religious beliefs and practices with co-workers.
The guidance also stresses, however, that employers “have a duty to protect workers
against religious harassment” and are “not [] required to accommodate religious
expression that creates, or threatens to create, a hostile work environment.”2 This
provision is an essential restraint on religious speech in the workplace, and is vital to
protecting workers, including lesbian, gay, transgender, bisexual, transgender, and queer
(LGBTQ) workers, from religiously-motivated harassment.
LGBTQ workers, particularly transgender workers and LGBTQ workers of color, face
significant discrimination, harassment, and mistreatment in obtaining and maintaining
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employment. According to the largest survey of transgender people in the country, nearly
one in three respondents who had a job in the past year reported being fired, denied a
promotion, or otherwise discriminated against because of their gender identity or
expression.3 Lesbian, gay, and bisexual people also report high levels of workplace bias;
studies show that anywhere from 15 to 43 percent have experienced some form of
workplace discrimination or harassment.4 These experiences are at least partially
responsible for the disproportionately high rates of poverty in LGBTQ communities, and
especially in LGBTQ communities of color.5 For example, transgender people are twice
as likely—and transgender people of color are three times as likely— to be living in
poverty as their non-transgender peers.6
In some instances, LGBTQ workplace discrimination has been motivated by religious
belief.7 The proposed guidelines appropriately explain that Title VII’s duty to
accommodate religion does not amount to an official sanctioning of religiously-motivated
harassment—including against LGBTQ employees, who already face pervasive
discrimination in the workplace.
This limitation on the scope of permissible religious accommodations is not only crucial
to maintaining a safe and constructive work environment for all employees, it is also
essential to avoiding serious constitutional issues. In a clear line of cases, the Supreme
Court has held that the government may not, consistent with the Establishment Clause of
the First Amendment, provide religious accommodations that result in discrete and
significant harms to other private citizens.8 If the EEOC were to instruct employers to
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accommodate religious employees at the expense of their co-workers’ safety and
productivity, it would raise significant constitutional concerns. Accordingly, we support
the agency’s effort to draw a careful distinction between accommodating religious speech
and prohibiting speech that is itself discriminatory.
It is particularly important to strike this careful balance at a time when the administration
is considering expanding the availability of religious accommodations, including for
federal workers and contractors. An Executive Order on Religious Freedom that was
recently leaked to the press would, if signed, require agencies to reasonably
accommodate federal employees, contractors, and grantees who speak or act in
accordance with four particular religious beliefs: that “marriage is or should be
recognized as the union of one man and one woman, sexual relations are properly
reserved for such a marriage, male and female and their equivalents refer to an
individual’s immutable biological sex as objectively determined by anatomy, physiology,
or genetics at or before birth, and that human life begins at conception and merits
protection at all stages of life.”9
Without additional guidance, this provision could be interpreted by agencies to protect
religiously-motivated speech about sex, gender, and marriage, even if this speech would
constitute harassment. We strongly urge the agency to adopt these proposed guidelines,
which clarify that any duty to “reasonably accommodate” religious practice does not
include a duty to tolerate religious harassment, including harassment based on sex, sexual
orientation, or gender identity.
The leaked Executive Order would additionally prohibit agencies from taking adverse
action against an employee, contractor, or grantee who speaks or acts in accordance with
the four aforementioned religious beliefs “while outside the scope of their employment,
contract, or grant.”10 While in most circumstances actions taken outside the scope of
employment do not constitute harassment, in some cases they may.
The proposed guidelines offer clarification on the permissible scope of workplace
harassment claims with regards to conduct that occurs outside the regular workplace.
They note that a hostile work environment claim may include conduct that occurs “in a
work-related context outside an employee’s regular workplace,” conduct that “is
conveyed using work-related communications systems,” or in certain cases conduct that
“does not occur in a work-related context [but] can have consequences in the workplace
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and therefore contribute to a hostile work environment.”11 While these guidelines are
helpful, the proposed regulations should be amended to clarify that such out-ofworkplace harassment should be considered within the “scope of employment.”
Finally, we support the agency’s choice to note that religious harassment includes
harassment based on a complainant’s atheism or lack of religious belief. According to
data from the Pew Research Center, over one in five Americans now identify as
religiously unaffiliated—a group that includes atheists, agnostics, and “nothing in
particular”—making this category the second largest religious group in the country, after
Christians.12 At the same time, atheists are viewed in a far more negative light than other
religious groups.13 It is therefore important to stress to employers that their responsibility
to protect against religious harassment includes a duty to protect the large and growing
number of non-believers or religiously unaffiliated Americans.
Harassment of employees should not be tolerated merely because this harassment is
motivated by religious belief. Unfortunately, there is a long history of pernicious
discrimination in the U.S. that has been justified on theological grounds.14 The EEOC is
correct to recognize that accommodation of religious belief, while essential to preventing
religious discrimination, does not justify allowing harassment in the workplace.
Moreover, prohibiting harassment does not infringe upon the right of religious employees
to express their religious beliefs in a respectful manner both within and outside the scope
of employment. The proposed regulations strike the correct legal and constitutional
balance between accommodation of religion and the right to a fair, equal, and
harassment-free work environment.
Thank you for the opportunity to provide these comments. If you have any questions,
please do not hesitate to contact us at 212-854-0167.
Sincerely,
Katherine Franke
Faculty Director

Elizabeth Reiner Platt
Director

Public Rights/Private Conscience Project
Center for Gender and Sexuality Law
Columbia Law School
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