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Introduction

The year 2014 was a dramatic turning point in Japanese security policy with the
United States. In April, President Barack Obama officially reaffirmed that the United
States would maintain its longstanding commitment to defend Japan under the
U.S.-Japan Security Treaty, and that such commitment covers the Senkaku Islands.!
Three months later, the Japanese government led by Prime Minister Shinzo Abe
unprecedentedly adopted a cabinet decision to enable Japan to exercise the right of
collective self-defense to “strengthen mutual cooperation with the United States.”
In 2015, the revision of the Guidelines for U.S.-Japan Defense Cooperation® and the
adoption of Japan’s new security legislation, which entered into force on March 29,
2016, enabled a more effective and robust implementation of this decision.

All of these actions represent Japan’s strong determination to seek a more
equal alliance with the United States and to bring an end to the past unilateral and
imbalanced nature of the alliance, under which Japan had merely granted the United
States the right to station its troops in Japan in return for its security commitments.
However, Japan’s use of force in self-defense is still restrained to a large extent by
complicated constraints at both domestic and international legal levels, which could
cause serious gaps of perception and understanding between the two countries. It
would be preferable for the U.S. government officials to bear in mind these potential
gaps to better plan and implement future U.S-Japan joint operations.

In light of the foregoing circumstance, this paper aims to offer an overview of
applicable constraints on Japan’s self-defense under international law and Japanese
law. It also sheds light on the question of when, to what extent, and how Japan has
become allowed to use force to defend the United States at a legal level in the face
of diversifying security threats and a shifting world order. Although Japan also has
various options to protect the United States with forcible measures other than the
use of force,* this paper confines itself to the issue of Japan’s use of force within the
context of international law centered on Article 2(4) of the U.N. Charter.
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Self-Defense as a Notion
of International Law and the
Constitutional Approach

Although the U.N. Charter permits the use of force by its member states when
authorized by the Security Council under Chapter VII, the Japanese Constitution
limits Japan’s use of force to the case of self-defense against armed attack. However,
there is no mention of the term “self-defense” in the Constitution, which suggests that
the established notion of national self-defense in Japanese law is not independent of
that in international law. In the government’s view, there is no significant difference
in nature between these two distinct bodies of law.” The Constitution’s approach
to national self-defense acts as a domestic constraint on Japan’s exercise of “the
inherent right of individual or collective self-defense” as provided in Article 51 of
the U.N. Charter.® Therefore, individual and collective self-defense are defined as
follows:

It is generally understood that, under international law, “the right to
individual self-defense” is the right of a State to repel armed attack against it
by using force. “The right to collective self-defense,” on the other hand, is the
right of a State to repel armed attack against its closely associated foreign
State by using force, notwithstanding it is not being attacked directly.

Thus, it is the government’s view that both rights should be sharply distinguished by
whether or not the purpose is to respond to the attack directed against itself.”

When applied to the context of the defense of the United States, the relevant
framework of Japan’s individual and collective self-defense can be divided into two
categories: one is defense within Japanese territory, and the other is defense outside
Japanese territory.

The Individual Self-defense
Framework: Defending the United States
within Japanese Territory

ATTACK ON U.S. ARMED FORCES STATIONED IN JAPAN

As of March 31, 2019, there are 78 U.S. military facilities and sites in Japan.®
The use of those facilities and sites by the United States is based on the 1960
Japan-U.S. Security Treaty and Status of Forces Agreement.® Yet, this does not
change the fact that they are located within Japanese sovereign territory. As long
as they are stationed in Japan, any attack on those areas by a foreign state could
be considered as an armed attack on Japanese territory, triggering Japan’s right of
individual self-defense.™
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JOINT DEFENSE MECHANISM UNDER THE 1960 JAPAN-U.S. SECURITY TREATY
U.S. Armed Forces in Japan rely for their protection not only on concepts of Japan’s
individual self-defense, but also on the concept of U.S. collective self-defense of “the
territories under the administration of Japan,” in accordance with Article V of the
Japan-U.S. Security Treaty. Yet, the question is what requirements need to be met
for the exercise of the right of collective self-defense. The two countries’ views are
split over whether a declaration of an armed attack and request for assistance by an
attacked state are necessary preconditions for an assisting state to exercise a right
of collective self-defense. The International Court of Justice (ICJ) in the Nicaragua
case found that “there is no rule in customary international law permitting another
state to exercise the right of collective self-defense on the basis of its own assessment
of the situation.” While Japan has shown a high deference to the ICJ’s conclusion
and supports its opinion,'* the United States strongly challenges it.'>

However, Japan’s consistent position has been that the Japan-U.S. Security
Treaty only authorizes the United States to use force in collective self-defense when
Japan exercises its right of individual self-defense. This is not inconsistent with the
customary international law requirements that a victim state first declares an armed
attack and requests assistance.'* Thus, even when protecting U.S. Armed Forces
in Japanese territory, Japan must determine the occurrence of an armed attack
and issue a request for assistance to the United States through the treaty-based
consultation mechanism® before the United States may engage in collective self-
defense of Japan. Admittedly, there remains the possibility that the United States
may alternatively invoke its inherent right of individual self-defense solely to protect
its forces in Japan, claiming that it is outside the regulatory scope of the treaty.’ But
the Japanese government would insist on the joint and coordinated determination of
armed attack in consultation with one another under Article V of the treaty insofar
as they are stationed in Japanese territory. This is why the United States needs to
know how Japan interprets the notion of armed attack.

JAPAN’S UNDERSTANDING OF ARMED ATTACK

Importance of an Opponent’s Intent

Article 51 of the U.N. Charter stipulates an “armed attack” as the precondition for
any state to exercise its right of individual or collective self-defense. The Japanese
government has consistently defined an “armed attack” in this context as meaning “an
organized, planned use of force against a state.”” As the term “planned” suggests, it
views the hostile intent of an opponent as the most crucial element in determining the
occurrence of an armed attack, not the criteria of “scale and effects” applied by the ICJ
in its Nicaragua decision' (however, scale and effects may serve as evidence of intent
as was implied by its 2003 Oil Platform decision—“specific intention of harm” may
be found depending on the gravity of the use of force'?). This view stems from Japan’s
strict defense-only constitutional policy that it shall not use force for an aggressive
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purpose.? It is unclear whether hostile intent is required for the determination of
an armed attack in a strict legal sense, but the government has always referred to
the opponent’s subjective intent as the key factor in the determination. Such intent
is to be evaluated based on “comprehensive assessment of international situation,

demonstrated intent of the state using force, and the means and patterns of attack.”*

Rejection of an Imminent Threat of Armed Attack

In Japan’s view, actual harm is not necessary for armed attack to occur as the
concept also includes its initiation phase. For example, there is no need to wait
until the attack hits the target when a ballistic missile directed at Japan is being
fueled.

However, the initiation of armed attack must be distinguished from an
imminent threat of armed attack, a notion of anticipatory self-defense which
the Japanese government has consistently rejected. In the government’s
longstanding interpretation of the U.N. Charter, “the mere likelihood or threat
of armed attack does not authorize the exercise of the right to self-defense.

In other words, neither preemptive strikes nor preventive acts of war are
permissible.”?? Hence, Japan is unlikely to respond with the use of force until
it determines that an armed attack has been, in fact, initiated.

Armed Attack by Non-State Actors

The Japanese government recognizes that acts of violence by non-state
actors outside Japan could constitute armed attack,?® while the ICJ currently
appears to be cautious about this concept. The issue arises when Japan

is confronted with protecting its citizens abroad in rescue operations, as
illustrated by the Israeli “Operation Entebbe” in Uganda in 1976 and the U.S.
“Operation Eagle Claw” in the Iran hostage crisis in 1980. The government
first seemed to hold a negative opinion on whether any act of violence by a
non-state actor against Japanese citizens abroad could constitute an armed
attack on Japan.”* However, since the 9/11 attacks, it has maintained that an
armed attack on a state may also be conducted by non-state actors, at least “a
quasi-state organization.” It defines the term as “although not a state per se,
those who, as an equivalent thereof, may qualify as a party to an international
dispute,™ citing as examples the Taliban?® and the remnants of Saddam
Hussein’s regime aiming at its resurgence.?” Such cases could partially satisfy
statehood requirements—a defined territory; a permanent population; and a
government.?®
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The Collective

Self-defense Framework:
Defending the United States
Outside Japanese Territory

INTERNATIONAL LEGAL CONSTRAINTS

When an armed attack occurs against the United States outside Japanese
territory, the collective self-defense framework comes into play in Japan’s use
of force. In contrast to the duty of the United States to defend Japan under the
bilateral treaty, currently Japan has no comparable treaty obligation to defend
the United States by using force. Yet, it has the inherent right to do so within
applicable legal constraints.

As already discussed, the Japanese government supports the ICJ’s
Nicaragua decision, finding that the declaration of an armed attack and
request for assistance by an attacked state are necessary preconditions for
Japan to engage in collective self-defense. However, even if Japan has met
these international legal constraints, domestic legal requirements further
constrain its ability to engage in collective self-defense operations, which
limits its exercise of international legal rights.

CONSTITUTIONAL CONSTRAINTS

Japan’s Approach to Collective Self-Defense:
An Expanded Version of Individual Self-Defense?

The Japanese Constitution had formerly been understood as prohibiting
under all circumstances the exercise of the international legal right of
collective self-defense. The government’s view had long been that the war-
renouncing clause (Article 9) of the Constitution® permitted only the use
of “minimum necessary force” in self-defense of Japan for the protection of
its nationals’ “right to life, liberty, and the pursuit of happiness” (Article 13).
Hence, the right of collective self-defense of other states, although granted
under Article 51 of the U.N. Charter, would be considered as exceeding this
constitutional limitation.?°

The constitutional ban on collective self-defense was lifted by a
Cabinet decision in 2014,% which led to a dramatic and groundbreaking
shift in Japan’s official position. It was made possible not by revising the
Constitution, but by reinterpreting the “minimum necessary force” principle
under Article 9, leaving the sanctified war renunciation language untouched.
However, even the 2014 Cabinet decision has not changed “the basic logic of
the interpretation of Article 9 of the Constitution” since its first formulation
in 1972, because “[i]n certain situations, the aforementioned “use of force”
permitted under the Constitution is, under international law, based on
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the right of collective self-defense.”** Due to the retention of the “minimum
necessary force” principle, Japan’s collective self-defense of other states must
be strictly associated with the defense of Japan and the protection of its
citizens’ “right to life, liberty, and the pursuit of happiness.”?

In this sense, Japan’s doctrine of collective self-defense does not permit
the pure defense of another state. It reflects Japan’s firm belief that defending
the United States and other partner states must be closely related to the
survival of Japan and its people in a significant changing security environment
at both regional and global levels. This idea underlies the following three
constitutional requirements for the exercise of collective self-defense.

Existential Crisis Situation (Survival-Threatening Situation)

First, to qualify for collective self-defense, a situation must pose an existential
crisis to Japan. Article 2 of the Armed Attack and Existential Crisis Situations
Law, modified in 2015, defines the standard as “an armed attack against a
foreign state that is in a close relationship with Japan occurs, and, as a result,
threatens Japan’s survival and poses a clear danger to fundamentally overturn
its nationals’ right to life, liberty, and pursuit of happiness.” The foreign state,
including one having no diplomatic relations with Japan,3* is expected to be
“a country which shares a common interest in responding to an armed attack
from outside as a common danger and expresses the intention to do so jointly
with Japan.”® This requirement is intended to ensure consistency with the
“basic logic of the interpretation of Article 9°—i.e., that Japan’s use of force

is constitutional solely when it is exercised for the purpose of protecting its
citizens’ right to live in peace.

The Japanese government further explains that an existential crisis
could include “a situation in which a clear danger of the occurrence of an
armed attack [on Japan] is imminent” or “the tense situation in which an
armed attack [on Japan] is anticipated.””® Examples include armed attack
against U.S. vessels transporting Japanese nationals®’; armed attack against
U.S. warships conducting ballistic missile surveillance in the vicinity of
Japan®; or armed attack against Guam,*® where the U.S. military bases critical
for Japan’s security in East Asia are located. The legislation also allows for
exceptional cases in which an attack is neither imminent nor anticipated but
could still constitute an existential crisis.*® A blockade of the Strait of Hormuz,
a critical energy lifeline to Japan, was one cited example.*

Furthermore, the Japanese government has expressed its view on cyber
armed attacks.*? It has made clear that not only “a cyberattack carried out as
part of an armed attack,”*® but even a “cyber-only attack™* could constitute
an armed attack and trigger an existential crisis within the meaning of the
doctrine.*
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Whether an existential crisis exists shall be determined “in an
objective and reasonable manner”* based on a comprehensive assessment
of all information available to the Japanese Cabinet (a decision which will
be subject to prior or subsequent approval of the legislature, depending
on the circumstances).*” Such a complicated and multi-layered approach
to a situational determination would require institutionalized facilitating
procedures between an assisting state and an attacked state. To enable Japan
to practically engage in collective self-defense with the United States, the two
countries have established a joint defense mechanism called the “Alliance
Coordination Mechanism” (ACM)*® based on the Japan-U.S. Guidelines. As
this suggests, Japan’s collective self-defense is tailored and limited to the
defense of the United States, Japan’s only ally. It is worth noting that this
would not include a request to assist in anticipatory self-defense against an
imminent threat of armed attack; as already discussed, Japan has rejected
that doctrine as a matter of international law.

Necessity to Ensure Japan's Survival and Protect its People

Even if an existential crisis exists, a second condition must be met: there must
be no other appropriate means available to repel the armed attack on Japan’s
ally, to ensure Japan’s survival, and/or to protect the Japanese people. This
condition is less controversial than other requirements and has not been a
source of substantive debate. But it should be distinguished from the necessity
requirement under international law that non-use of force be insufficient—it
does not go so far as to require that force be the only available response to

an armed attack. Under Japan’s constitutional constrains, satisfaction of this
element of the doctrine must be judged from the viewpoint of whether the use
of force is required to ensure Japan’s survival and protect its people.

Minimum Necessary Force and Geographical Limitations
Third, Japan is constitutionally authorized to use force only to the minimum
extent necessary to achieve the foregoing purpose.*® This condition concerns
the “means, forms and degree” of Japan’s self-defense under the Constitution
and must be assessed together with the two other constitutional requirements.
It is entirely distinct from “the proportionality requirement for the exercise
of the right of self-defense under international law that permits a self-
defense operation comparable in degree to an ongoing armed attack from
an opponent.”® Therefore, geographical limitations on overseas deployment
of Japan’s Self-Defense Force (SDF) are particularly relevant in determining
whether this condition is satisfied.

The government’s position has been that Japan’s use of force in any
territory of another state exceeds the minimum-force restriction, even if such
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state consents. It has emphasized that this stance will continue to apply to the
new policy on collective self-defense.!

Nevertheless, the government has suggested two possible exceptions
to this limitation. The first one is minesweeping in the Strait of Hormuz.

Such an operation could be conducted in the sovereign territory of Oman

or Iran,” but it would fall within the constitutionally permissible scope of
minimum necessary force because it secures safe navigation for vessels.* In
addition, a surgical missile strike on an enemy base overseas could be lawful
if the alternative would be “boots on the ground.” However, the government
emphasizes that this latter exception is theoretical, because Japan lacks the
capabilities, such as suppression of enemy air defenses and long-range missile
systems, to carry out such an attack.’* Thus, minesweeping by Japan’s SDF in
the Strait of Hormuz is “the only exception™ in practice.

It should be noted that the third requirement does not limit Japan’s use
of force in collective self-defense in areas with no sovereign control, because
of its link to the territorial sovereignty of other states. Therefore, the primary
operating domains of Japan’ collective self-defense of the United States could
be on the high seas and, depending on future circumstances, in cyberspace
and in outer space.

Conclusion

Japan has the inherent right to use force in individual or collective self-
defense under international law. While Japan’s individual self-defense covers
the U.S. Armed Forces and their military bases stationed in Japanese territory,
its exercise of collective self-defense also plays a significant role in the

defense of the United States outside its territory. To make these frameworks
operational, Japan and the United States have established a close bilateral
coordination mechanism to enable both countries to jointly exercise its rights
of self-defense in a feasible way. Given the background of lifting the ban on
Japan’s ability to exercise collective self-defense, the current framework is
uniquely tailored to the joint defense of the United States.

That said, the United States needs to understand that there exists a
significant potential gap between the two countries in their legal approaches
to the exercise of self-defense. This is most evident in the interpretations of
armed attack and the requirements for the exercise of the right of collective
self-defense under international law. Furthermore, Japanese constitutional
constraints limit and complicate Japan’s engagement in collective self-defense
with the United States. A more workable and legally consistent basis for the
Japan-U.S. alliance requires constant legal dialogue between Japanese and

36 Strengthening the U.S.-Japan Alliance



U.S. government officials. Such dialogue should aim at narrowing or closing
the potential gaps in the relevant legal interpretations applied to various
specific circumstances. B
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