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REVOLUTION AND JUDICIAL REVIEW: CHIEF JUSTICE
HOLT’S OPINION IN CITY OF LONDON v. WOOD

Philip A. Hamburger*

In 1702, in an opinion touching upon parliamentary power, Chief
Justice Sir John Holt discussed limitations on government in language
that has long seemed more intriguing than clear. Undoubtedly, the
Chief Justice was suggesting limitations on government—Ilimitations that
subsequently have become quite prominent, particularly in America. Yet
even the best report of his opinion concerning these constraints has left
historians in some doubt as to just what he was saying and why it was
significant.!

The case in which Chief Justice Holt was so obscure about matters of
such importance, City of London v. Wood,? revived the old maxim that a
person could not be judge in his own case. The defendant, Thomas
Wood, had declined to serve as a sheriff for the City of London. In re-
sponse, the City brought an action of debt to recover the penalty in the
Mayor’s Court, formally composed of the Mayor and Aldermen. As was
customary, the City brought this action in the name of the Mayor, com-
monalty, and citizens of London. Although Wood was held liable by the
Mayor’s Court, he eventually had the judgment overturned by three royal
judges sitting at Guildhall, who argued, among other things, that the
Mayor could not be judge in his own case.

According to the most substantial printed report, Chief Justice Holt
discussed the parliamentary implications of the prohibition against being
both judge and party:
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[1]t is against all laws that the same person should be party and

Judge in the same cause, for it is manifest contradiction . . .

And what my Lord Coke says in Dr. Bonham’s case in his 8 Co[ke s

Reports] is far from any extravagancy, for it is a very reasonable

and true saying, that if an Act of Parliament should ordain that

the same person should be party and Judge, or, which is the

same thing, Judge in his own cause, it would be a void Act of

Parliament; for it is impossible that one should be Judge and

party, for the Judge is to determine between party and party, or

between the Government and the party; and an Act of

Parliament can do no wrong, though it may do several things

that look pretty odd; for it may discharge one from his alle-

giance to the Government he lives under, and restore him to the

state of nature; but it cannot make one that lives under a Gov-

ernment Judge and party.3
In his report of Bonham’s Case,* Coke had asserted that a statute making a
person judge in his own case would be void if not interpreted to avert the
contradiction,’ and almost a century later, in City of London v. Wood, Holt
appears to have followed Coke’s example. Yet if Holt was attempting to
say something about limitations on government, he might have been less
enigmatic than to say that Parliament could restore a person “to the state
of nature” or that an act of Parliament “can do no wrong” but, nonethe-
less, might be “void.”

Fortunately, it is not necessary to rely upon these cryptic allusions in
the printed reports. Holt’s own manuscript report of his opinion has sur-
vived, and this new evidence reveals that he discussed two types of limita-
tion on government. First, Holt argued that government—including
even a representative institution such as Parliament—was subject to natu-
ral law. According to Holt, if Parliament violated the limitations implied

3. Wood, 12 Mod. 669, at 687-88, 88 Eng. Rep. at 1602; see also Holt, K.B. 396, 396, 90
Eng. Rep. 1118, 1118, 1 Salk. 397, 397-98, 91 Eng. Rep. 344, 344-45. According to the
report in Holt, K.B., the judges gave their opinions at Guildhall on “March 2, 1701”—i.e.,
1702 new style.

4. 8 Co. Rep. 107a, 77 Eng. Rep. 638 (K.B. 1610).

5. According to Coke’s report:

The censors cannot be judges, ministers, and parties; judges to give sentence or

judgment . . . And it appears in our books, that in many cases, the common law

will controul Acts of Parliament, and sometimes adjudge them to be utterly void:

for when an Act of Parliament is against common right and reason, or repugnant,

or impossible to be performed, the common law will controul it, and adjudge

such Act to be void . . . .

8 Co. Rep. 114, 118a, 77 Eng. Rep. 646, 652 (C.P. 1610). Professor Samuel Thorne has
suggested that Coke took a relatively modest position that focused on a problem of
statutory interpretation. See S.E. Thorne, Dr. Bonham'’s Case, in Essays in English Legal
History 269, 275-76 (1985). In contrast, Professor Charles Gray has argued that Coke at
least reported his position in a way that attributed to the judges a more ambitious role. See
Charles M. Gray, Bonham’s Case Reviewed, 116 Proc. Am. Phil. Soc’y 35, 35-36 (1972).
Professor D.E.C. Yale has noted that Coke applied to Parliament a doctrine that had earlier
been applied to the king. See D.E.C. Yale, Judex in Propria Causa: An Historical Excursus,
33 Cambridge LJ. 80, 92 (1974).
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by natural law, it would be dissolved, and individuals living under it would
be returned to the state of nature. In this way, the Chief Justice suggested
extrajudicial, even revolutionary restraints on government. Second, Holt
acknowledged that the judiciary could not employ judicial review to void
acts of Parliament. On the basis of ideas of sovereign power related to his
understanding of natural law, Holt treated judicial review as a mechanism
that enforced and deferred to the acts of a body with sovereign power.
Under England’s parliamentary system of government, Holt’s version of
judicial review could not void acts of legislation, but it at least required
the government to exercise its power by means of such acts and so by
means of law. Thus, whether with respect to natural law and extrajudicial
restraints or with respect to sovereign power and judicial review, Holt
strove to establish that government, even representative government, was
subject to law. Almost three hundred years later, his opinion remains a
profound exploration of the lawfulness of government and of the capac-
ity of law to restrain government.

Beyond its significance as an examination of law and limited govern-
ment, Holt’s opinion can illuminate some important historical develop-
ments and controversies. First, Holt’s account of natural law and the pos-
sibility of a dissolution of government marks a crucial transition in Anglo-
American constitutional developments. Following a century of turmoil in
which two revolutions established Parliament’s supremacy over the
Crown, Holt recognized that the most vital constitutional questions would
no longer concern limitations on monarchical power. Instead, as Holt
clearly understood, constitutional controversies would now increasingly
involve limitations on the power of Parliament—a representative institu-
tion. On this account, the notion of the power of the people acquired a
prominence that remains with us and that has changed the very nature of
our constitutional law.

More broadly, Holt’s opinion suggests the need to reconsider the
early eighteenth-century reception of natural-law ideas. Many notable
historians have depreciated the historical importance of modern natural-
law ideas, particularly the Lockean versions of such ideas, which justified
limitations on government, including, ultimately, revolution. These
scholars have argued—indeed, have established as historical orthodoxy—
that modern natural-law theories, especially the ideas of John Locke, had
a relatively insignificant role in eighteenth-century political debates and
that, even when mentioned, such ideas were employed in an unsophisti-
cated, “unthinking” way. John G.A. Pocock, for example, has written
about the “myth” of Locke and has emphasized that a large part of eight-
eenth-century political discourse does “not necessitate reference to Locke
at all.”® Even a well-known critic of this approach, Isaac Kramnick, has

6. J.G.A. Pocock, Politics, Language and Time: Essays on Political Thought and
History 144 (1971); see J.G.A. Pocock, The Myth of John Locke and the Obsession with
Liberalism, in John Locke 3, 6-8 (J.G.A. Pocock & Richard Ashcraft eds., 1980). The
literature that adopts this perspective is too vast to be enumerated here. See, e.g., J.P.
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written that it “is on solid ground” to the extent it “de-emphasizes the
role of Lockean ideas in the early eighteenth century.”” Other historians,
however, have begun to question whether Lockean ideas were, in fact, so
insignificant prior to mid-century, and Holt’s opinion confirms their
doubts.8 In his analysis of natural-law limitations on government, Holt
appears to have drawn upon the ideas of Locke and other contemporary
philosophers, and therefore his opinion corroborates the need for a
broad re-evaluation of the reception of such ideas and of their role in the
development of modern constitutional analysis.

Indeed, Holt’s discussion of natural law suggests much about the re-
lationship between the dissemination of political ideas and the diffusion
of political authority. It provides an opportunity to observe the transmis-
sion of ideas from Locke and other philosophers to judges such as Holt,

Kenyon, Revolution Principles: The Politics of Party, 1689-1720, at 17-20 (1977); J.G.A.
Pocock, The Ancient Constitution and the Feudal Law 237, 335 (1987); Donald Winch,
Adam Smith’s Politics: An Essay in Historiographic Revision 28-29, 36, 41, 180 (1978);
Martyn P. Thompson, The Reception of Locke’s Two Treatises of Government 1690-1705,
24 Pol. Stud. 184 (1976). In particular, Pocock and others have suggested that analysis
based on notions of the law of nature and the state of nature played only a small role in the
Revolution of 1688 or the subsequent constitutional settlement. In defense of this
position, they seem to assume that “liberal” and “republican” ideas tended to be quite
distinct in eighteenth-century political discussion, as if they were not intimately
interconnected. Although this issue cannot be pursued in detail here, it should suffice for
purposes of this essay to note the combination of “liberal” and “republican” ideas in the
works of Sidney, Toland and vast numbers of other “republican” writers during the
following century. In this context, to tease apart purely “republican” and purely “liberal”
strands and then dramatically say that the republican threads constituted a “discourse” that
can be understood without reference to the Lockean or “liberal” threads is rather
troubling.

More generally, it has been suggested by numerous historians that the elaborate
arguments of Locke and other natural-law writers typically were reduced to mere catch-
phrases and rarely were employed in a more sophisticated way. See, e.g., ].G.A. Pocock,
Politics, Language and Time: Essays on Political Thought and History 5-6, 25-27 (1971)
(citing Dunn); John Dunn, The Politics of Locke in England and America in the
Eighteenth Century, in John Locke: Problems and Perspectives 45 (John W. Yolton ed.,
1969). For other examples, see the extensive literature critiqued by Ralph Lerner, The
Thinking Revolutionary 1-16 (1987).

7. Isaac Kramnick, Republican Revisionism Revisited, 87 Am. Hist. Rev. 629, 630
(1982).

8. A number of distinguished authors have suggested more complex accounts that
acknowledge the substantial role of John Locke and other natural-law writers. See, e.g.,
Alan C. Houston, Algernon Sidney and the Republican Heritage in England and America
3-8, passim (1991); Richard Ashcraft & M.M. Goldsmith, Locke, Revolution Principles, and
the Formation of Whig Ideology, 26 Hist. J. 773 (1983); Mark Goldie, The Revolution of
1689 and the Structure of Political Argument, 83 Bull. Res. Human. 473, 486-87, 490,
508-09 (1980); Jeffrey M. Nelson, Unlocking Locke’s Legacy, 26 Pol. Stud. 101 (1978);
Lois G. Schwoerer, The Right to Resist: Whig Resistance Theory 1688 to 1694, in Political
Discourse in Early Modern Britain 232, 233 (Nicholas Phillipson & Quentin Skinner eds.,
1993); Lois G. Schwoerer, Locke, Lockean Ideas, and the Glorious Revolution, 51 J. Hist.
Ideas 531 (1990). As will be seen, Holt’s opinion in City of London v. Wood similarly
suggests that such ideas were far from dormant and that at least some lawyers and judges
could make relatively sophisticated use of political theory.



