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The consensus theory is well known. According to consensus theory,
contract is the product of the consensus or “meeting of the minds” of
contracting parties; if there is no consensus, there is no contract. Today,
even after repeated challenges, consensus theory continues to be im-
portant and even essential in many approaches to contract.

The role of the parties’ consensus was not always apparent in case
law. Until well into the nineteenth century, the most important remedy
for breach of contract in both England and America was the action
for breach of promise known as ‘“assumpsit.”” As a result, lawyers
typically discussed contract law in terms of promise (an obligation
ostensibly created by one person) rather than in terms of consensus
and contract (an obligation created by two or more persons). Only in
about 1800 did lawyers and judges in cases of assumpsit begin regularly
to apply modern contract theory—the highly generalized theory based
on the will or consensus of the contracting parties.

This apparently sudden development of the consensus theory has
recently been the subject of debate, chiefly among historians of law.
Most participants in this debate believe that the history of the consensus
theory offers opportunities for a better understanding of the foundations
of modern contract law. They also view, however, the history of
consensus theory as a testing ground for different conceptions of
doctrinal change. Similarly, this article will examine the development
of consensus theory to investigate the capacity of the common law for
doctrinal change or innovation.
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The problem of doctrinal innovation in the common law has
provoked interest not only for its own sake but also for its bearing on
theories of law that assume the capacity of doctrine to conform promptly
(and almost automatically) to intellectual and economic forces external
to the common law. Indeed, the development of contract in nineteenth-
century cases has been perceived as one of the prime common law
examples of doctrinal innovation caused by external influences.' Con-
sequently, the development of modern contract law is a particularly
appropriate field for studying the possibility of such innovation.

The central role that contract is frequently thought to play in our
society has encouraged interest in the history of contract. Many
academics still believe that relationships in modern, commercial society
are largely contractual.? From this perspective, contract is the quintes-
sentially modern relationship. As a result, contract appeals to us for
philosophical as well as practical reasons and has acquired a symbolic
and sometimes almost mystical significance. Such attitudes contribute
little to the clarity of the historical debate but much to its importance.

This article argues that the common law was not, at least in the case
of the consensus theory, always susceptible to change caused by external
influence. On the whole, such influence produced alterations in doctrine
only when doctrinal discontinuities were avoided and when lawyers
had the opportunity and the need to use the new doctrine.

The Theoretical Debate

Two rather different perspectives on doctrinal change are apparent
in much scholarship on the history of law, and both are pertinent to
this study of consensus theory. By far the more influential point of
view asserts that legal doctrine is the product of social and economic
forces, including intellectual trends that reflect those forces. In past
centuries, this perception has been explored by historians as different
as Robert Brady and A. V. Dicey, and by political economists as diverse
as Adam Smith and Karl Marx.® In this century, the approach has
become more sharply focused in the works of such historians as P. S.
Atiyah, L. Friedman, M. J. Horwitz, and W. Hurst. These exponents
of what can be called a societal approach are noteworthy for their
emphasis on the economic and related intellectual influences upon law.

Although the various proponents of the societal theory take very
different views of it, its principle advocates appear to share a belief
that the law directly and promptly reflected societal forces. For example,
Horwitz argues that the bench and bar in nineteenth-century America
united to promote commercial interests and were able to alter doctrine
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for this purpose because they had an “instrumental” understanding of
law.* Atiyah explains changes in nineteenth-century English contract
doctrine as a reflection of liberal economic thought and ideology.’ For
these historians, law was a product of societal forces, hardly ever an
impediment.

A rather different approach is apparent in the work of other historians,
of whom A. W. B. Simpson can be taken as an example. Simpson has
carefully examined contract doctrine and how it has changed.® His
general approach is not necessarily inconsistent with the societal per-
spective, but it suggests at the very least that an accurate explanation
of law’s relationship to society requires a firm grasp of how legal
doctrine changes. In connection with contract, Simpson is explicit
about the need to understand the nature of doctrinal change.’

Underlying Simpson’s concern about doctrine and its capacity for
change is an important assumption or observation about the nature of
judge-made doctrine: it is somewhat conservative. That judges cannot
innovate—that they find the law rather than make it—is one of the
profound half-truths of the common law. To state the proposition more
accurately, discontinuities in doctrine can only occur if they are
imperceptible or are sufficiently well disguised that they can be plausibly
denied. Unlike legislative alterations, undisguised changes in judge-
made doctrine or common law have not typically been accommodated
by the Anglo-American legal system —particularly when such changes
were perceived to be inconsistent with prior doctrine.

If there has been hostility to open discontinuities in common law
doctrine, it is necessary to explain why any given innovation was
permitted. As a result, even changes that are clearly derived from forces
external to legal doctrine seem to require some internal, doctrinal
explanation. Moreover, to the extent that discontinuities in doctrine
could not be sufficiently disguised, it is possible that hostility to open
discontinuities impeded the capacity of the law to conform to external
forces. Indeed, some historians have suggested this.® Thus, an evaluation
of the relationship between law and society must take under consid-
eration the views of Simpson and others who have studied the capacity
of the common law for doctrinal innovation.

If an attempt were made to accommodate the observations of both
Simpson and the historians who take a societal approach, it could be
suggested that common law doctrinal change was not simply the product
of external influences. Although subject to a host of external forces
(many of them complex and many in conflict with one another),
common law doctrine has also had some independent internal require-
ments, especially that it have apparent continuity with past doctrine.
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Of course, this requirement was not always met, and policy consider-
ations have often been internalized to a degree that has made continuity
in doctrine a rather negligible requirement. Nevertheless, the common
law does have a strong tradition of antagonism to open breaks in
doctrine. This, and possibly other internal requirements of doctrine,
sometimes delayed or impeded the influence of external forces upon
the shape of doctrine, unless or until those forces found a legislative
outlet.

The degree to which the common law has assimilated or resisted
external influence has in part depended upon the opportunities to avoid
open discontinuity in doctrine, and in any given instance the existence
of such opportunities has been almost accidental or fortuitous. Hence,
the remarkable nature of common law change. The common law has
often, but not consistently, adapted to changing circumstances. However,
it has frequently—again, not consistently—resisted the prompt con-
formity to external demands that could have made it a mere reflection
or instrument of those demands.

By delaying or impeding at least some of the pressures brought to
bear on it, legal doctrine has demonstrated a degree of independence —
a characteristic of immense political and social importance. Although
the common law’s resistance to external influences, like its adaptability,
has often been erratic as a result of the somewhat fortuitous nature of
the opportunities for doctrinal change, such fortuity may, in fact, be
one of the sources of the law’s valuable independence from external
pressures.’

Rather than explore the entirety of the societal approach or of the
hypothesis suggested in the previous paragraph, this article examines
the capacity of common law doctrine to change in response to external
influences. Of course, an understanding of the common law’s capacity
to conform to external pressures is closely related and even essential
to those other areas of investigation. Yet this article aims, on the whole,
to evaluate only the capacity of the common law to change.

In this connection, it is useful to distinguish between an inquiry into
the influences that shaped doctrine and an investigation of the influences
that made a given doctrine attractive to lawyers and judges. Although
the two overlap considerably, they are not the same. To determine the
capacity of doctrine to change, one must understand what shaped a
doctrine at different times, but one need not always have complete or
detailed knowledge of what it was that endeared the doctrine to a
particular group of lawyers and judges. As a result, the question of
what shaped doctrine will take precedence over the question of what
influences made lawyers and judges find the doctrine appealing.



The Development of Consensus Theory 245

A final caveat is required. In examining what shaped the consensus
theory, this article concentrates on intellectual sources. It does so, not
because the possibility of direct economic influence is theoretically
unacceptable, but because (as will be seen) the evidence suggests
economic interests had little direct effect on the essential elements of
consensus analysis.

The Historical Debate

Historical accounts of the consensus theory of contract have almost
uniformly assumed that the theory had little basis in common law in
the two or three centuries prior to 1800. Historians have supposed that
development of the theory in the mid-nineteenth century was a relatively
sudden innovation, produced largely by the exposure of common
lawyers to external influences, intellectual or economic. For example,
Grant Gilmore, Atiyah, Horwitz, and Simpson argue that the common
law hardly recognized a concept of contract in the sixteenth through
eighteenth centuries and that it received the consensus theory from
other sources in the late eighteenth and especially the nineteenth
centuries.

In an account not unflattering to academics, Gilmore argues that
contract law became part of the known world in 1871, when Dean
Langdell of Harvard Law School discovered, as Columbus did the New
World, the consensus analysis.'® (The daring adventure that Columbus
pursued across uncharted and dangerous seas, Langdell accomplished
more sedately and with fewer risks in the pages of an early case book.)
Indeed, Gilmore goes further and argues that Langdell not only invented
the consensus theory but also was the first to treat contract law, not as
the many bodies of law relating to contracts, but as a single field of
law, unified by the concept of contract. He was, writes Gilmore, the
first to perceive the thing called “contract,” an abstraction consisting
of the notion of mutual or reciprocal obligations."!

Atiyah’s history of contract law must be taken more seriously. Atiyah
turns to broad but elusive intellectual trends to show the influence of
late eighteenth- and nineteenth-century liberal economic theories and
related ideas about the role of contracts. According to Atiyah, contract
law was “an amalgam of classical economics, of Benthamite radicalism,
of liberal political ideals, and of the law, itself created and molded in
the shadow of these movements.”'? Contract itself, he believes, is part
of “one of the great intellectual movements of modern times.’'* Thus,
to an astonishing extent, Atiyah treats the development of nineteenth-
century contract doctrine as a part of broader intellectual history.



