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Did the framers and ratifiers of the United States Constitution
think that changes in American society would require changes in the
text or interpretation of the Constitution?! If those who created the
Constitution understood or even anticipated the possibility of major
social alterations, how did they expect constitutional law — text and
interpretation — to accommodate such developments?

The effect of social change upon constitutional law was an issue the
framers and ratifiers frequently discussed. For example, when Anti-
Federalists complained of the Constitution’s failure to protect the jury
trial in civil cases, Federalists responded that a change of circum-
stances might, in some instances, render the current form of jury trial
inappropriate and obsolete. Hamilton wrote that

the changes which are continually happening in the affairs of society may
render a different mode of determining questions of property preferable
in many cases in which that mode of trial now prevails. . . . The exam-
ples of innovations which contract its ancient limits, as well in these
States as in Great Britain, afford a strong presumption that its former
extent has been found inconvenient, and give room to suppose that fu-
ture experience may discover the propriety and utility of other excep-

1. In this article, the following abbreviated references are used: DOCUMENTARY HISTORY
refers to THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION OF THE
UNITED STATES (M. Jensen, J. Kaminski & G. Saladino eds. 1976-89); J. ELLIOT refers to THE
DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CON-
sTITUTION (J. Elliot ed. 1941); M. FARRAND refers to THE RECORDS OF THE FEDERAL CON-
VENTION OF 1787 (M. Farrand & J. Hutson eds. 1966 & Supp. 1987); FIRST FEDERAL
ELECTIONS refers to THE DOCUMENTARY HISTORY OF THE FIRST FEDERAL ELECTIONS, 1788-
1790 (M. Jensen, R. Becker & G. DenBoer eds. 1976-86); P. FORD, EssAYs refers to ESSAYS ON
THE CONSTITUTION OF THE UNITED STATES (P. Ford ed. 1982); P. FORD, PAMPHLETS refers to
PAMPHLETS ON THE CONSTITUTION OF THE UNITED STATES (P. Ford ed. 1968); B.
SCHWARTZ, BILL OF RIGHTS refers to THE BILL OF RIGHTS: A DOCUMENTARY HISTORY (B.
Schwartz ed. 1971); H. STORING refers to THE COMPLETE ANTI-FEDERALIST (H. Storing ed.
1981).

A few words about terminology are necessary. In this article, “debates” refers to written as
well as oral debates, unless otherwise indicated. The meaning attributed to ‘“‘social change” is
discussed in the text at notes 10-11 infra. Unless otherwise indicated, the terms “Federalist” and
“Anti-Federalist” are used here to refer not only to ratifiers but also to framers of the Constitu-
tion who held views similar to the opinions expressed by Federalists and Anti-Federalists during
ratification. Such usage is convenient in this article, because most framers appear to have held
opinions on the issues examined here not unlike the opinions of later Federalists. Of course, such
usage may be inappropriate for other purposes, and even in this article is subject to the qualifica-
tion that framers and ratifiers were arguing in very different contexts.
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tions. I suspect it to be impossible in the nature of the thing to fix the
salutary point at which the operation of the institution ought to stop,
and this is with me a strong argument for leaving the matter to the dis-
cretion of the legislature.?
According to Hamilton, a right to a jury in civil cases would become
obsolete and therefore should be left to the legislature rather than be
fixed in the Constitution.

A similar dispute took place in the Virginia ratification convention
on the subject of the common law. Patrick Henry broadly complained
that the Constitution “ought to have declared the common law in
force.”? In response, Edmund Randolph argued that common law
and constitutional law had to be kept distinct:
[T]he common law ought not to be immutably fixed. . . . It is established
only by an act of the legislature, and can therefore be changed as circum-
stances may require it. . . . The immutable establishment of the common
law would have been repugnant to that regulation. It would, in many
respects, be destructive to republican principles, and productive of great
inconveniences. . . . the writ of burning heretics would have been revived
.. .. It may be established by an act of legislature. Its defective parts
may be altered, and it may be changed and modified as the convenience
of the public may require it.4

The Constitution contained what was “immutably fixed,” whereas the

common law was a repository for laws that would have to be “changed

as circumstances may require it.”

These statements reveal some understanding of the idea that law
must change with the development of society, but they also suggest a
distinction between constitutional law, which was rigid or permanent,
and other, flexible law. Almost all of the framers and ratifiers assumed
that constitutions should, by their nature, be permanent.> Federalists
and Anti-Federalists differed, however, on what could be permanent.
Anti-Federalists typically advocated a constitution that would inflexi-
bly establish the essentials of liberty and republican government,

2. THE FEDERALIST No. 83, at 573 (Hamilton) (J. Cooke ed. 1961).

3. Henry in Virginia Ratification Convention, June 14, 1788, in 3 J. ELLIOT, supra note 1, at
447.

4. Randolph in Virginia Ratification Convention, June 14, 1788, in 3 J. ELLIOT, supra note 1,
at 469-70. George Nicholas also replied to Henry: “What would have been the consequence if it
had [been declared in force]? It would be immutable. But now it can be changed or modified as
the legislative body may find necessary for the community.” Nicholas in Virginia Ratification
Convention, June 14, 1788, in id. at 451; see also Letter from James Madison to George Washing-
ton, Oct. 18, 1787, in 3 M. FARRAND, supra note 1, at 129-30.

5. Statements here and later in this article to the effect that framers and ratifiers thought the
Constitution “should” be permanent and fundamental are made with the understanding that
constitutions were often considered to be, by definition, permanent. Most past constitutions,
however, had not been permanent, and the framers and ratifiers appear to have understood that
their choices could determine whether or not the U.S. Constitution would in fact have longevity.
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notwithstanding the probability of social development. This was a
probability of which they were well aware, but they saw a permanent
constitution as an obstacle to undesirable social change and to the loss
of liberty that would accompany such change. Federalists (including
most framers)® also assumed constitutions should contain what is per-
manent but perceived that quality in fewer provisions than did Anti-
Federalists. According to Federalists, any law that would have to
change according to circumstances could not be permanent. Such law,
moreover, could not conveniently be flexible unless subject to legisla-
tive modification. On the basis of these arguments, Federalists insisted
on excluding from the Constitution all potentially obsolete proposals
— including many provisions Anti-Federalists considered essential.
Thus, what Anti-Federalists thought should be permanently estab-
lished by the Constitution, Federalists often decried as impermanent
and appropriate only for legislative discretion. Nevertheless, Federal-
ists and Anti-Federalists held some beliefs in common. Although they
disagreed about what was permanent and essential, they shared an as-
sumption that constitutions and, more generally, constitutional law
should be permanent, that is, both inflexible and lasting.

Of course, not all framers and ratifiers conformed exactly to the
opinions outlined above. For example, a relatively small number of
Federalists and Anti-Federalists held these views but also acknowl-
edged that the Constitution might have to be adapted, by amend-
ments, to alterations in society. In general, however — notwith-
standing their different perceptions of social change and permanency
— neither Federalists nor Anti-Federalists thought it appropriate for
constitutional law to change in adaptation to social developments.

The general historical question pursued here can be related to the
twentieth-century controversy about constitutional interpretation and
the nature of constitutional law.” Commentators have frequently as-
sumed that constitutional law inevitably changes or at least should

6. See supra note 1.

7. Although possibly relevant to problems of interpretation, this article is not an investiga-
tion of the framers’ and ratifiers’ opinions about interpretation. A more fundamental question
will be pursued here. The ideas of the framers and ratifiers will be discussed in order to elucidate
their expectations of social change and their beliefs about how the Constitution might survive
such change. Interpretation will be discussed only to the limited extent necessary to answer this
broader question about social change.

H. J. Powell argues that the framers did not think their own “personal intentions” were “‘a
definitive or even particularly valuable guide to constitutional construction.” Powell, The Origi-
nal Understanding of Original Intent, 98 HARV. L. REV. 885, 944 (1985). This article does not
directly conflict with Powell’s conclusions, for this article does not enquire as to the particular
mode of interpretation desired or expected by the framers and ratifiers. On the other hand, to the
extent Powell suggests the framers or ratifiers wanted constitutional law to be flexible or indeter-
minate, this article dissents.



