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Did the framers and ratifiers of the United States Constitution
think that changes in American society would require changes in the
text or interpretation of the Constitution?! If those who created the
Constitution understood or even anticipated the possibility of major
social alterations, how did they expect constitutional law — text and
interpretation — to accommodate such developments?

The effect of social change upon constitutional law was an issue the
framers and ratifiers frequently discussed. For example, when Anti-
Federalists complained of the Constitution’s failure to protect the jury
trial in civil cases, Federalists responded that a change of circum-
stances might, in some instances, render the current form of jury trial
inappropriate and obsolete. Hamilton wrote that

the changes which are continually happening in the affairs of society may
render a different mode of determining questions of property preferable
in many cases in which that mode of trial now prevails. . . . The exam-
ples of innovations which contract its ancient limits, as well in these
States as in Great Britain, afford a strong presumption that its former
extent has been found inconvenient, and give room to suppose that fu-
ture experience may discover the propriety and utility of other excep-

1. In this article, the following abbreviated references are used: DOCUMENTARY HISTORY
refers to THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION OF THE
UNITED STATES (M. Jensen, J. Kaminski & G. Saladino eds. 1976-89); J. ELLIOT refers to THE
DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CON-
sTITUTION (J. Elliot ed. 1941); M. FARRAND refers to THE RECORDS OF THE FEDERAL CON-
VENTION OF 1787 (M. Farrand & J. Hutson eds. 1966 & Supp. 1987); FIRST FEDERAL
ELECTIONS refers to THE DOCUMENTARY HISTORY OF THE FIRST FEDERAL ELECTIONS, 1788-
1790 (M. Jensen, R. Becker & G. DenBoer eds. 1976-86); P. FORD, EssAYs refers to ESSAYS ON
THE CONSTITUTION OF THE UNITED STATES (P. Ford ed. 1982); P. FORD, PAMPHLETS refers to
PAMPHLETS ON THE CONSTITUTION OF THE UNITED STATES (P. Ford ed. 1968); B.
SCHWARTZ, BILL OF RIGHTS refers to THE BILL OF RIGHTS: A DOCUMENTARY HISTORY (B.
Schwartz ed. 1971); H. STORING refers to THE COMPLETE ANTI-FEDERALIST (H. Storing ed.
1981).

A few words about terminology are necessary. In this article, “debates” refers to written as
well as oral debates, unless otherwise indicated. The meaning attributed to ‘“‘social change” is
discussed in the text at notes 10-11 infra. Unless otherwise indicated, the terms “Federalist” and
“Anti-Federalist” are used here to refer not only to ratifiers but also to framers of the Constitu-
tion who held views similar to the opinions expressed by Federalists and Anti-Federalists during
ratification. Such usage is convenient in this article, because most framers appear to have held
opinions on the issues examined here not unlike the opinions of later Federalists. Of course, such
usage may be inappropriate for other purposes, and even in this article is subject to the qualifica-
tion that framers and ratifiers were arguing in very different contexts.
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tions. I suspect it to be impossible in the nature of the thing to fix the
salutary point at which the operation of the institution ought to stop,
and this is with me a strong argument for leaving the matter to the dis-
cretion of the legislature.?
According to Hamilton, a right to a jury in civil cases would become
obsolete and therefore should be left to the legislature rather than be
fixed in the Constitution.

A similar dispute took place in the Virginia ratification convention
on the subject of the common law. Patrick Henry broadly complained
that the Constitution “ought to have declared the common law in
force.”? In response, Edmund Randolph argued that common law
and constitutional law had to be kept distinct:
[T]he common law ought not to be immutably fixed. . . . It is established
only by an act of the legislature, and can therefore be changed as circum-
stances may require it. . . . The immutable establishment of the common
law would have been repugnant to that regulation. It would, in many
respects, be destructive to republican principles, and productive of great
inconveniences. . . . the writ of burning heretics would have been revived
.. .. It may be established by an act of legislature. Its defective parts
may be altered, and it may be changed and modified as the convenience
of the public may require it.4

The Constitution contained what was “immutably fixed,” whereas the

common law was a repository for laws that would have to be “changed

as circumstances may require it.”

These statements reveal some understanding of the idea that law
must change with the development of society, but they also suggest a
distinction between constitutional law, which was rigid or permanent,
and other, flexible law. Almost all of the framers and ratifiers assumed
that constitutions should, by their nature, be permanent.> Federalists
and Anti-Federalists differed, however, on what could be permanent.
Anti-Federalists typically advocated a constitution that would inflexi-
bly establish the essentials of liberty and republican government,

2. THE FEDERALIST No. 83, at 573 (Hamilton) (J. Cooke ed. 1961).

3. Henry in Virginia Ratification Convention, June 14, 1788, in 3 J. ELLIOT, supra note 1, at
447.

4. Randolph in Virginia Ratification Convention, June 14, 1788, in 3 J. ELLIOT, supra note 1,
at 469-70. George Nicholas also replied to Henry: “What would have been the consequence if it
had [been declared in force]? It would be immutable. But now it can be changed or modified as
the legislative body may find necessary for the community.” Nicholas in Virginia Ratification
Convention, June 14, 1788, in id. at 451; see also Letter from James Madison to George Washing-
ton, Oct. 18, 1787, in 3 M. FARRAND, supra note 1, at 129-30.

5. Statements here and later in this article to the effect that framers and ratifiers thought the
Constitution “should” be permanent and fundamental are made with the understanding that
constitutions were often considered to be, by definition, permanent. Most past constitutions,
however, had not been permanent, and the framers and ratifiers appear to have understood that
their choices could determine whether or not the U.S. Constitution would in fact have longevity.
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notwithstanding the probability of social development. This was a
probability of which they were well aware, but they saw a permanent
constitution as an obstacle to undesirable social change and to the loss
of liberty that would accompany such change. Federalists (including
most framers)® also assumed constitutions should contain what is per-
manent but perceived that quality in fewer provisions than did Anti-
Federalists. According to Federalists, any law that would have to
change according to circumstances could not be permanent. Such law,
moreover, could not conveniently be flexible unless subject to legisla-
tive modification. On the basis of these arguments, Federalists insisted
on excluding from the Constitution all potentially obsolete proposals
— including many provisions Anti-Federalists considered essential.
Thus, what Anti-Federalists thought should be permanently estab-
lished by the Constitution, Federalists often decried as impermanent
and appropriate only for legislative discretion. Nevertheless, Federal-
ists and Anti-Federalists held some beliefs in common. Although they
disagreed about what was permanent and essential, they shared an as-
sumption that constitutions and, more generally, constitutional law
should be permanent, that is, both inflexible and lasting.

Of course, not all framers and ratifiers conformed exactly to the
opinions outlined above. For example, a relatively small number of
Federalists and Anti-Federalists held these views but also acknowl-
edged that the Constitution might have to be adapted, by amend-
ments, to alterations in society. In general, however — notwith-
standing their different perceptions of social change and permanency
— neither Federalists nor Anti-Federalists thought it appropriate for
constitutional law to change in adaptation to social developments.

The general historical question pursued here can be related to the
twentieth-century controversy about constitutional interpretation and
the nature of constitutional law.” Commentators have frequently as-
sumed that constitutional law inevitably changes or at least should

6. See supra note 1.

7. Although possibly relevant to problems of interpretation, this article is not an investiga-
tion of the framers’ and ratifiers’ opinions about interpretation. A more fundamental question
will be pursued here. The ideas of the framers and ratifiers will be discussed in order to elucidate
their expectations of social change and their beliefs about how the Constitution might survive
such change. Interpretation will be discussed only to the limited extent necessary to answer this
broader question about social change.

H. J. Powell argues that the framers did not think their own “personal intentions” were “‘a
definitive or even particularly valuable guide to constitutional construction.” Powell, The Origi-
nal Understanding of Original Intent, 98 HARV. L. REV. 885, 944 (1985). This article does not
directly conflict with Powell’s conclusions, for this article does not enquire as to the particular
mode of interpretation desired or expected by the framers and ratifiers. On the other hand, to the
extent Powell suggests the framers or ratifiers wanted constitutional law to be flexible or indeter-
minate, this article dissents.
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change with developments in American society — a position tradition-
ally espoused under the rubric of a “living constitution.”® From this
point of view, both new applications of the Constitution and changes
in the nature of our society may require alterations in the rules and
generalizations that comprise much of our constitutional law. As
America has developed, so too, it is said, has our understanding of due
process and other constitutional categories. This assumption — that
constitutional law must change with society — is closely related to
another assumption, that constitutional texts and the law interpreted
from them are, in their nature, relatively indeterminate. To meet
changing circumstances (without frequent resort to the amendment
process), constitutional law allegedly must be flexible; and for consti-
tutional law to be flexible, the Constitution must, in one way or an-
other, be indeterminate.® This article will explore whether the framers
and ratifiers had a similar understanding of constitutional law.

Another context for the issue examined here is the debate among
historians about the relationship of law to society. That law, including
constitutional law, reflects the society it serves is one of the truisms of
modern historiography. The way, however, in which law reflects its
environment is much debated. A study of how the framers and ra-
tifiers thought the Constitution could accommodate changes in society
will hardly contribute to a resolution of that controversy, but it may
illuminate the history of the debate.

Incidentally, in elucidating the relationship between society and
law, historians have made many different assumptions about ‘‘social
change” and how it should be defined. This article concerns the fram-
ers’ and ratifiers’ anticipation of what they occasionally called chang-
ing “circumstances” or “exigencies’”’ — in other words, a wide variety
of developments, including some not conventionally designated “social
change.” For lack of a better label,'° however, that phrase will here be

8. Some commentators attribute such an understanding of the Constitution to the framers
and ratifiers. Others, in contrast, insist that the Constitution was framed for the circumstances of
the late eighteenth century rather than later periods and that, therefore, it has been especially in
need of adaptation. The historical assumptions of these commentators will be questioned by this
article.

9. A wide variety of interpretive devices can provide some flexibility in interpretation, and all
or almost all of them are based to some degree on the existence or creation of indeterminacy. For
example, judges may find or create textual ambiguities; they may conclude that the Constitution
embodies principles or general language as authoritative as the text; they may reach similar con-
clusions about the purposes of provisions (purposes broader than what the framers and ratifiers
aimed to accomplish); they may determine that the Constitution requires them to apply the “con-
cept” of due process (to take one example) rather than any particular “conception” of due pro-
cess; they even may ask how the framers and ratifiers, if alive today, would have dealt with a
particular modern circumstance.

10. This article uses ‘““social change” rather than the framers’ and ratifiers’ “changing cir-
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used to refer to the many types of change the framers and ratifiers
considered when creating the Constitution. As a result, this article
will treat as ““social change” developments that could be more nar-
rowly categorized as economic, political, cultural, or moral. Not only
changes that alter the fundamental nature of society but also less sub-
stantial alterations and events may be within this broad understand-
ing. Although so expansive a view of “social change” will give little
comfort to those accustomed to a more conventional definition, it will
at least prevent an artificial exclusion of subjects the framers and ra-
tifiers thought relevant.!!

A caveat: The inquiry pursued here concentrates on the views of
the framers and ratifiers while they were creating the Constitution
rather than the development of their ideas before or after that task,
and this focus greatly affects the evidence that will be used. Fortu-
nately, the record of oral and written debates about the Constitution is
extensive. As a result, it is possible to rely largely upon the statements
of the framers and ratifiers themselves.!? Other contemporary expres-
sions of opinion are cited to indicate the thoughts to which the framers
and ratifiers were exposed and may have been sympathetic.!?
Although often highly polemical, the arguments of the framers, ra-
tifiers, and their contemporaries can reveal much about their assump-
tions.!* Some conceivably relevant evidence, however, will not be

cumstances,” because “social change” seems more concrete and because it focuses on framers’
and ratifiers’ concern about what are often considered sociologically significant developments.

11. It should also be noted that although many of the framers and ratifiers of the Constitu-
tion were very prescient, this article does not attempt to determine whether they were accurate
prognosticators. Their acuity will on occasion be pointed out but only to show that they under-
stood the potential for change in American society.

12. An assessment of the incompleteness and corruption of the record of debates at the fram-
ing and ratifying conventions may be found in Hutson, The Creation of the Constitution: The
Integrity of the Documentary Record, 65 TExAs L. REv. 1 (1986). Hutson points out that these
records often abbreviated or modified what was said. Yet even debates that were not completely
recorded or were rewritten for polemical purposes can reveal much about the assumptions of
those arguing and those they sought to persuade. Although the debates have lost more than just
their bulk as a result of the reporting and editing, the historian of ideas can place some confi-
dence in them, if he (or she) seeks patterns of opinion, and if, when dealing with seriously cor-
rupted records, he does not rest too much of his argument on a single word or phrase in a single
speech.

13. Expressions of opinion, however, especially Anti-Federalist opinion, may have been more
moderate in the framing and ratifying conventions than out of doors. The constraints of polite
behavior that usually prevailed in the conventions had less effect on the written debate, especially
when that debate was anonymous. The conventions brought together relatively small groups of
men, many of whom were known to one another either personally or by reputation. Animosities
often had to be subordinated to the various requirements of courtesy, gentlemanly behavior,
republican egalitarianism, social deference, and a natural deference to reputed and conspicuously
displayed ability.

14. The necessities of persuasion — particularly the adoption of opponents’ assumptions for
rhetorical reasons — may have contributed to the appearance of overlapping opinions. The over-
lap, however, was not merely rhetorical. Indeed, the polemical approach of many on each side
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relied upon. In particular, subsequent expressions of opinion (even if
only slightly later) and retrospective accounts of opinions allegedly
held during the making of the Constitution may be misleading sources
of evidence. Opinions expressed after ratification may have been dif-
ferent from views held during that contest. Moreover, recollections of
views held earlier may have been the product of hindsight. In light of
the plethora of contemporary evidence, the possibility of changes in
opinion, and the difficulty of assessing the effect of hindsight, it seems
unnecessary and unwise to depend on later and riskier sources.!> In
its examination of the Bill of Rights, this article makes similar distinc-
tions about the relevant evidence.!¢

I. EIGHTEENTH-CENTURY THEORIES OF SOCIAL
AND LEGAL CHANGE

Before discussing the framers’ and ratifiers’ views on how the Con-
stitution could accommodate changes in society, it is useful to examine
the intellectual context of their beliefs. Citing Kuhn’s view of para-
digms and Pocock’s notion of ideology, Banning has written:

No man’s thought is altogether free. Men are born into an intellectual
universe where some ideas are native and others are difficult to conceive.
Sometimes this intellectual universe is so well structured and has so

may have created the appearance of greater disagreement on general political assumptions than
actually existed.

15. Occasionally, however, they will be mentioned for purposes of context or comparison.

16. It is understood that there are dangers in attempting to identify the views of any group of
persons such as the framers and ratifiers. Even within smaller groups, individuals frequently do
not share opinions beyond the most superficial levels of understanding. This article requires
particular caution, because it seeks the framers’ and ratifiers’ views on an issue that some of them
addressed only indirectly or in a now outmoded vocabulary.

On some issues, evidence survives concerning the opinions of only a few persons, not infre-
quently the most voluble, the most perspicacious, and the most articulate proponents of their
point of view. In the case of Madison, Hamilton, and Wilson, for example, it is apparent that
their fellow Federalists did not always entirely agree with them. More commonly, the record is
silent as to whether other Federalists understood or concurred. The role of Madison, Hamilton,
and Wilson as leaders in the spoken and written debates suggests that their views found consider-
able support.

What the framers and ratifiers thought and what they were capable of saying were, of course,
very different. For example, Madison stated his analysis of factions with a sophistication and
penetration peculiar to him. Some Federalists who heard or read Madison’s opinions probably
felt that they concurred, yet it is utterly improbable that they all could fully understand or de-
scribe the point of view themselves without greatly simplifying and thereby modifying it. Thus in
the ratification debates, some Federalists expressed opinions similar but not identical to
Madison’s. Even if derivative, their statements were slightly different. Did they disagree with
Madison on the question of factions? They probably thought not.

The varying capabilities of the framers and ratifiers were not the only causes of differences
between what was thought and what was said. The framers and ratifiers could be less than
candid, and some were quite skillful in this respect. Like all more-or-less public debates, the
debate on the Constitution does not always directly reveal the beliefs of the participants. This is
not, however, a reason for abandoning an inquiry about those opinions. It merely suggests a
need for caution.
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strong a hold that it can virtually determine not only the ways in which a
society will express its hopes and discontents but also the central
problems with which it will be concerned. In 1789 Americans lived in
such a world. The heritage of classical republicanism and English oppo-
sition thought, shaped and hardened in the furnace of a great Revolu-
tion, left few men free. This universe contained no familiar ways of
thinking about gradual constitutional improvement . . . .!7
As will be seen, however, a variety of theories of society or law were
familiar to many Americans, and these theories assumed at least two
approaches to the possibility of change. Some acknowledged social
and legal change; some suggested law to be relatively static. Conse-
quently, when developing their ideas on the Constitution’s accommo-
dation of social change, Americans could choose among, and draw
upon, potentially conflicting intellectual traditions.'®

A. The Theories

One of the oldest theories on the relationship between legal and
social change involved natural law — rules of morality that men were
thought to ascertain through the use of “right reason.” Of course,
many natural law writers acknowledged the need for variation in
human laws. Such was the position of Thomas Aquinas.!® Similarly,
another great apologist of another church, Richard Hooker, employed
natural law to justify Anglican deviations from the practices of the
early church fathers, and he was, therefore, especially attentive to dif-
ferences in obligations over time.2° More frequently, however, partic-
ularly in connection with constitutional issues, a very different
emphasis was apparent. To the extent natural and positive law not
only reflected moral precepts but also more directly embodied them,

17. Banning, Republican Ideology and the Triumph of the Constitution, 1789 to 1793, 31 Wm.
& MARY Q. 167, 178-79 (1974). In contrast, it is suggested here that at least a substantial por-
tion of educated Americans had a mixed intellectual inheritance and therefore were not unfree in
the sense suggested by Banning. For a broad reexamination of the study of ideologies, see R.
LERNER, The Constitution and the Thinking Revolutionary, in BEYOND CONFEDERATION 38 (R.
Beeman, S. Botein & E. Carter II eds. 1987).

18. An elegant contribution to the literature on social and legal change is P. STEIN, LEGAL
EvoLUTION (1980). For a recent examination of eighteenth-century theories of social change in
an American context, see D. McCoy, THE ELUSIVE REPUBLIC (1980). There is also an exten-
sive literature on the history of the idea of progress. See, e.g., J. BURY, THE IDEA OF PROGRESS
(1920); S. PoLLARD, THE IDEA OF PROGRESS (1968).

19. E. LEwis, MEDIEVAL POLITICAL IDEAS 12 (1954).

20. F. PAGET, AN INTRODUCTION TO THE FIFTH BOoOK OF HOOKER’S TREATISE OF THE
LAws OF ECCLESIASTICAL PoLITY 101-03 (1899). Natural law was permanent and binding, but
positive laws could, thought Hooker, be either permanent or mutable, according to their subjects
and circumstances. R. HOOKER, Of the Laws of Ecclesiastical Polity, in THE WORKS 272-73, 388
(L.xv.1 & II1.x.5) (1888). See also natural law discussions of desuetude and the duration of laws,
e.g., Burlamaqui, Principles of Natural and Politic Laws, 1.x.14.
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they were, apparently, immutable, and law that was immutable might
bind even kings.

These strong suggestions of permanence were to a degree under-
mined by a new development in the discussion of “natural law”: the
analysis that continued to address natural law but explicitly posited a
state of nature in which that law was supposed to be binding.2! The
sovereign to which individuals in a state of nature surrendered their
natural liberty, whether a monarch or the people, could choose to alter
the law as it saw fit. The attempts of some theorists to describe con-
tractual limits on government did not diminish the possibility of
change. In America, where notions of contractual limits and popular
sovereignty were well-received (and frequently combined),?? it was
said that the people had a right to alter their constitution “at any time,
for any cause, or for no cause, but their own sovereign pleasure.”23
Without implying that law would necessarily be mutable, such ideas
could call into question any assumptions that constitutional law
should be unchanging.

Nevertheless, natural law theories continued to nurture expecta-
tions of unchanging constitutional law. Contractual limitations on
government were often described as “fundamental law” — a phrase
long associated with immutable limitations. Moreover, just as many
Americans thought that all positive law should reflect the moral
precepts of natural law, so too some hoped that constitutional law
would be drafted on the basis of the unchanging principles of human
nature and politics that increasingly were becoming known.24 Indeed,
improved knowledge of human nature would permit the drafters of
constitutions to identify the limitations fundamental or essential to the
preservation of liberty, and what was fundamental to liberty did not
seem to be something that should change.

Another highly influential approach to the development of law and
society rested on ideas about the antiquity of the common law and the

21. Often, this later theory is said to concern the “law of nature,” as distinguished from the
earlier “‘natural law” theory. Seventeenth- and eighteenth-century writers, however, did not al-
ways use these labels in this way.

22. Americans could find these ideas already combined in Vattel’s writing. J. GOUGH, THE
SociAL CONTRACT 161 (2d ed. 1957).

23. B. Hichborn, Oration Delivered At Boston (March 5, 1777), in PRINCIPLES AND ACTS
OF THE REVOLUTION IN AMERICA 22 (H. Niles ed. 1822).

24. According to John Adams, the “‘heavenly bodies . . . do not appear to be governed by
laws more uniform or certain than those that regulate the moral and political world.” John
Adams on the Constitution, N.Y. Journal (Feb. 23, 1788), in 16 DOCUMENTARY HISTORY, supra
note 1, at 193; see also D. BOORSTIN, THE MYSTERIOUS SCIENCE OF LAW ch. I (1967); Hoeflich,
Law and Geometry: Legal Science from Leibniz to Langdell, 30 AM. J. LEGAL. HIST. 95 (1980);
Shapiro, Law and Science in Seventeenth Century England, 21 STAN. L. REV. 727 (1969).



