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[T]he First Amendment . . . does not forbid the abridging of speech.
But, at the same time, it does forbid the abridging of the freedom of
speech. It is to the solving of that paradox, that apparent self-
contradiction, that we are summoned if, as free men, we wish to know
what the right of freedom of speech is.

—Alexander Meiklejohn'

Nature, like Liberty, is but restrained
By the same laws which first herself ordained.
—Alexander Pope®

I. INTRODUCTION

Natural rights and natural law are ideas that frequently seem to have
something in common with the elusive shapes of a Rorschach test. They are
suggestive of well-defined, recognizable images, yet they are so indeterminate
that they permit us to see in them what we are inclined to see. Like Rorschach’s
phantasm-inducing ink blots, natural rights and natural law are not only
suggestive but also indeterminate—ideas to which each of us can plausibly
attribute whatever qualities we happen to associate with them. For this reason,
we may reasonably fear that natural rights and natural law are ideas often used
to legitimate what are, in fact, our individual preconceptions and desires.

Many scholars have discussed natural law and natural rights, and often they
have employed these ideas to claim the existence of unwritten constitutional
rights or to claim that constitutional rights should be expansively defined. For
example, some notable academics, including Edward S. Corwin, Bernard Bailyn,
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Gordon S. Wood, Thomas C. Grey, Suzanna Sherry, and Randy E. Barnett, have
argued that in the 1780’s and 1790’s natural law and natural rights were vaguely
considered sources or authority for unwritten constitutional rights.* Moreover,
some of these scholars, as well as others, assume that natural rights and natural
law implied a relatively unconstrained degree of liberty.*

In the eighteenth century, however, American ideas of natural rights and
natural law were neither so indefinite nor so expansive.’ It will be seen that
natural rights and natural law were ideas that were relatively precisely defined
and that were understood to imply a broad but also substantially limited degree
of liberty.

This Article will make five arguments concerning the limited extent of
natural rights. First, natural rights were circumscribed by their very character
as natural rights. Natural liberty was the undifferentiated freedom individuals
had in the state of nature or the absence of government, and a natural right was
simply a portion of that more general liberty. By definition, therefore, natural
rights did not conventionally include acquired rights—rights existing only under
civil government. For example, freedom of speech or of the press was a right
that could be exercised in the absence of government and therefore was
considered a natural right, whereas the right of a sheriff to retain his position,
notwithstanding his political views, could only be had under government and
therefore was distinguished as an acquired right.

Second, not only were natural rights distinguished from acquired rights but
also they were understood to be subject to natural law. Natural law ordinarily
was held to consist of reasoning—reasoning about how humans should use or
enjoy their natural liberty. For example, an individual in the state of nature,
Americans assumed, should reason that, in ordinary circumstances, he could
most efficaciously preserve his natural liberty by voluntarily not doing to others
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what he would not have them do to him—that he typically could preserve
himself by not injuring others. Thus, already in the state of nature, an
individual’s natural freedom was constrained by the implications of natural
law—>by his capacity to reason about his natural liberty and about the means
of preserving it.

Third, under civil government—that is, under secular government and its
legal system—natural liberty was available only as permitted by civil law. To
protect themselves and their natural liberty from those who did not conform
to the law of nature, individuals in the state of nature, Americans said, sought
the protection of government. In particular, the people adopted a constitution
in which they submitted some of their natural liberty to government in order
to obtain the protection of government and its laws for the remainder. As a
result, natural rights, including the natural right of free speech and press, were
retained under civil government only to the extent permitted by the constitution
and other civil laws.

Fourth it will be seen that civil law was expected to reflect natural law. In
other words, civil law was expected to adopt and enforce rules that approximated
the constraints implied by natural law.

Fifth, if civil laws generally reflected natural law, and if, as noted above,
natural liberty was understood to be subject to natural law, then there was no
tension or inconsistency between a natural right and the civil laws regulating
it. In this way, the civil laws punishing defamation and fraud, for example, could
be described as compatible with the natural right of free speech and press.

A. Significance

These arguments about the limits on natural rights can reconcile what might
otherwise appear to be a conflict between the requirements of positive law and
the expansive implications of natural law and natural rights. As mentioned above,
Professors Corwin, Bailyn, Wood, Grey, Sherry, and Barnett have argued that
late eighteenth-century Americans typically understood fundamental or
constitutional law to include natural law and that such Americans therefore
considered natural law a source of unwritten constitutional rights.® In response,
other scholars, including Professors Walter Berns and Helen K. Michael, have
contended that Americans typically did not confuse natural law and constitutional
law, and that Americans tended to understand the Constitution to consist of the
written document.” This Article will present new evidence strongly supporting
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the latter view, that natural law was typically understood in the late eighteenth
century to have a role quite different from that of constitutional law. Indeed,
the Article will show that natural law was understood to explain the necessity
of written constitutions. Yet it will also show that natural law was assumed to
have a role in constitutional analysis—a role that historians and lawyers have
thus far ignored.

Another example of how this inquiry regarding the limits on natural rights
can harmonize apparent conflicts in constitutional theory may be observed in
the regulation of natural rights. Some judges and scholars have insisted that the
freedom of speech and press and the other natural rights protected by the Bill
of Rights have “absolute” guarantees in the Bill of Rights and therefore cannot
constitutionally be restrained by government.® Other commentators, however,
have pointed out that such rights have always been subject to some legal
restraints.” Can laws restrain or otherwise regulate rights without infringing
them?'® Although this Article can hardly provide a definitive solution to this
difficulty, it will suggest one of the ways Americans addressed the problem at
the time of the writing of our Constitution.

The significance of the limits on natural rights can be illustrated most
dramatically if we focus now in considerable detail on a third issue, the freedom
of speech and press."" Although historians have long recognized that freedom
of speech and press was considered a natural right, they have not pursued the
significance of this classification.'” As will become evident, the natural rights
analysis can illuminate the historical definition of the constitutional right of
freedom of speech and press. In particular, the limits on natural rights implied
by that analysis can resolve some apparent contradictions or paradoxes.

The freedom of speech and press—or almost any other natural right—can
seem unsystematic, contradictory, and even paradoxical. Prior to 1798, almost

rights merely by preventing misconstruction of written Constitution’s scheme of limited federal powers);
Arthur E. Wilmarth, The Original Purpose of the Bill of Rights: James Madison and the Founders' Search
for a Workable Balance between Federal and State Power, 26 AM. CRIM. L. REV. 1261 (1989) (arguing
that Bill of Rights was understood to preserve balance between federal and state powers).

8. This dispute was most prominently apparent in Konigsberg v. State Bar, 366 U.S. 36, 49-56 (1961);
id. at 56-80 (Black, J., dissenting); Dennis v. United States, 341 U.S. 494, 524 n.5 (1950) (Frankfurter, J.,
concurring); Hugo L. Black, The Bill of Rights, 35 N.Y.U. L. REV. 865 (1960); Harry Kalven, Jr., The New
York Times Case: A Note on “The Central Meaning of the First Amendment,” 1964 SUP. CT. REV. 191;
Alexander Meiklejohn, The First Amendment is an Absolute, 1961 SUP. CT. REV. 245 [hereinafter Meiklejohn,
Absolute]; see also, e.g., JOHN E. NOWAK ET AL., CONSTITUTIONAL LAW 865-67 (2d ed. 1983).

9. See sources cited supra note 8.

10. This analysis is particularly common with respect to the right of property and the Takings Clause.
Another solution has been to define a right, such as freedom of speech, narrowly in terms of the historical
common law right—that is, for example, in terms of the laws of defamation, obscenity, and fraud, etc. See,
e.g., the discussion infra notes 14-15 & 113 and accompanying text.

1. Generalizations about natural rights often seem more abstract than informative. Therefore, this Article
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