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INTRODUCTION

This article presents a new account of the development of the
law of seditious libel from the late sixteenth century to the early
eighteenth. It also outlines a new version of the relationship be-
tween the government and the press during that period. The ar-
ticle argues that it was the gradual erosion, during the late
sixteenth and seventeenth centuries, of the legal foundations of
the government’s policies toward the press that eventually made
necessary a new policy based on the law of libel. In the mid-
sixteenth century, the Crown possessed a wide variety of means
for dealing with the printed press, including the laws of treason,
Scandalum Magnatum, heresy, and licensing. Legal restraints and
public opinion, however, gradually forced the Crown to abandon
one method after another until in the late seventeenth century it
had great difficulty finding a law with which it could defend itself
against printed criticism. The sole remaining law that the Crown
could rely upon for prosecuting the printed press was one that
during the previous century had not been considered suitable for
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that purpose. It was, however, the Crown’s only alternative, and,
after doctrinal adjustments, it became the chief means of prose-
cuting the printed press in the eighteenth century. This was the
law of seditious libel.

The conclusions arrived at in this article differ significantly
from those found in the well-known writings of Sir James
Fitzjames Stephen, Sir William Holdsworth, and Frederick S. Sie-
bert.! These historians believed that the use and doctrine of the
law of seditious libel in the eighteenth century were not signifi-
cantly different from what they had been in the seventeenth. Ste-
phen, Holdsworth, and Siebert identified many seventeenth
century seditious libel trials and assumed that the law of seditious
libel was, in the seventeenth century as in the eighteenth, an im-
portant instrument used by the Crown to restrain and control the
printed press.? This article will show that prior to the eighteenth
century the law of seditious libel was a relatively insignificant
means of restraining the printed press and was the basis of a rela-
tively small number of prosecutions. It will be argued that the
law of seditious libel was heavily relied upon and regularly used
against the printed press only after other means of restraining
the press, such as licensing and treason, became unusable in the
mid-1690s, and that the severe doctrine of seditious libel enunci-
ated in eighteenth century press prosecutions developed only
around 1700.

The misinterpretation of these developments, perpetuated by
Stephen and others, had its origin in confusion among lawyers
and historians about the seventeenth century meaning and use of
the word “libel.” Although it was a technical, legal term for a
written defamation as defined and prohibited at common law, it
was also a generic word for any pamphlet or small book, regard-
less of whether its content was defamatory.® Thus, when a seven-
teenth century judge condemned a seditious libel, it was not
always clear what he meant. He may have meant that he was ap-
plying the common law to punish a written defamation that, be-
cause 1t defamed an official, had a seditious effect. Alternatively,
he may have meant that he was dealing with an antigovernment

1. 2 ]J. STEPHEN, A HisTORY OF THE CRIMINAL Law oF ENGLAND 298-395 (1883); 8
W. HoLDsSwORTH, A HisTorYy oF ENGLISH Law 34041 (1937); F. SIEBERT, FREEDOM OF
THE PRESS IN ENGLAND, 1476-1776 (1952).

2. 2]. STEPHEN, supra note 1, at 309-15; 8 W. HOLDSWORTH, supra note 1, at 340; F.
SIEBERT, supra note 1, at 269.

3. 6 Oxrorp ENGLISH DicTioNary 236 (1961).
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pamphlet, without specifying the law being used against it. Thus,
in attempting to reconstruct the law that prohibited seditious
written defamations, one cannot indiscriminately rely on all trials
in which a seditious libel was said to have been punished.

That was the mistake made by Stephen, Holdsworth, Siebert,
and other historians who, in examining the multitude of seven-
teenth century trials that punished ‘“‘seditious libels,” assumed
that all such trials involved the predecessor of the common law
offense that they referred to with that phrase. This error led
them to conclude that the law of seditious libel was a very tradi-
tional method of control and that in the seventeenth century, as
in more recent periods, prosecutions of the printed press were
predominantly for violations of that law.* To illustrate their
point of view, they pointed to the numerous seventeenth century
trials that punished what were referred to as “seditious libels,”
even though, in fact, many of these trials were for violations of
the licensing laws.?

Stephen and the others misunderstood not only the law of
seditious libel but also the entire relationship between the gov-
ernment and the press. They assumed that in the seventeenth
century, a period in which the licensing laws were in effect and
enforced, the law of seditious libel was also used regularly
against printed material. They therefore failed to notice that, in
response to ever changing legal and political circumstances, the
Crown relied at different times on different laws to restrain the
press and that the Crown turned from one law to another only
when the law that had been its most effective instrument of con-
trol became for some reason unusable. By missing the distinc-
tions between government policies, the reasoned choices that lay
behind those policies, and the gradual loss by the Crown of its
most effective means of control, legal historians exaggerated the
reliability of the laws used against the press and the strength and
confidence of governments in their legal relations with the
press.®

4. 2]. STEPHEN, supra note 1, at 309-15; 8 W. HOLDSWORTH, supra note 1, at 340; F.
SIEBERT, supra note 1, at 269; Mayton, Seditious Libel and the Lost Guarantee of a Freedom of
Expression, 8¢ CoLuMm. L. REv. 91, 106-07 (1984).

5. 2]. STEPHEN, supra note 1, at 309~15; 8 W. HOLDSWORTH, supra note 1, at 340; F.
SIEBERT, supra note 1, at 269; Mayton, supra note 4, at 106-07.

6. For example, the 1586 Star Chamber decree concerning printing is not usually
interpreted as a sign that the Crown had encountered difficulties in using felony statutes
to prosecute the printed press. See note 46 infra and accompanying text. Prynne’s 1637
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In addition, the interpretations of a number of highly impor-
tant individual events have been distorted by the conventional
account of seditious libel. For example, the belief that the law of
seditious libel was an important instrument for prosecuting the
printed press in the seventeenth century is largely responsible for
the failure of historians to recognize the reasons for the end of
censorship and the origins of the idea of a free press.’

The following parts of this article present the evidence for my
interpretation. Part I describes the means or options available to
the Crown in the late sixteenth century for the prosecution of
producers of antigovernment printed material. Part II examines
the use of one of these options, licensing prosecutions, to iden-
tify trials for unlicensed printing and distinguish them from trials
for seditious libel. Using as sources only the small number of
trials that clearly were for seditious libel, Parts III and IV trace
the history and doctrine of the law of seditious libel from the
days of Coke, when it first developed, until the late seventeenth
century. It will be shown that throughout this period the law of
seditious libel was used almost exclusively against manuscripts
rather than printed material. Part V shows that after 1696 the
Crown was obliged to rely upon the law of seditious libel to re-
strain the printed press, because it had discarded its traditional
option against printed material, licensing law, and was unable to
use effectively an alternative option, treason prosecutions. Fi-
nally, Part VI explains how the judges, especially Chief Justice
Holt, modified the law of seditious libel in an attempt to adapt it
to its new role as the Crown’s chief means of controlling an-
tigovernment printing. Thus, the emergence of the law of sedi-
tious libel as the Crown’s chief means of prosecuting the printed
press was the culmination of the developments of more than a
century, during which period the government repeatedly and
with ever greater difficulty searched for effective means of con-
trol that were not already rendered unusable as a result of legal
restraints and public opinion.

trial (probably for Scandalum Magnatum) is not normally understood to have resulted
from the Crown’s dissatisfaction with the licensing laws. See note 53 infra and accompa-
nying text. The prosecution of Lilburne in 1638 for licensing is not ordinarily recog-
nized as a retreat from the policy of relying upon laws other than licensing in Prynne’s
trial. See note 55 infra and accompanying text.

7. See notes 169 and 253 infra and accompanying texts.



