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I. Introduction

First Nations communities are different. They are different from one another and they are different from other groups in Canadian society. These differences are not absolute, in the sense that their values and traditions are incommensurable with those of other groups, nor are they merely decorative, masking a common core of shared historical experience. They are deep, complex, shifting and overlapping – in many ways undeserving of being reduced to the term “difference.” Engaging with these differences in a useful manner requires more than a facile pluralism of tolerating other cultures. It entails inquiry into how such groups are different and, in turn, how those contextual differences are relevant to the practices with which we are concerned. It requires answers to difficult questions. What are these groups? Who belongs to them? How are they different or similar? Why? Should they be so? How can these differences be acknowledged, eradicated, or used? How should they be employed? In turn, these questions introduce another fundamental problem: by what criteria can these judgments be made? 

First Nations communities and their members also have rights. These rights, which include aboriginal rights and title, are protected under Section 35 of the Constitution Act, 1982, and exist regardless of whether the relevant First Nation has signed a treaty with the federal government. In many cases, the precise content of these rights is unclear and contested, either because an existing treaty is seen as incomplete or unfair, or because no treaty has yet been signed. Also, the relationship between aboriginal rights and aboriginal difference remains unclear. Do aboriginal rights exist to nurture and protect aboriginal difference? If so, exactly how or why do they perform this function? Aboriginal rights appear to protect difference, but upon closer look these two concepts work to define one another reciprocally. These rights are not best conceived as the means to protect cultural difference as an end in itself. Rather, a more useful understanding of aboriginal rights is that they are a tool for preserving cultural and political experimentation. In this fashion, the relationship between aboriginal rights and difference is redefined in a manner that promises further engagement with the rest of Canadian society, while eschewing the traditional paradigms that threaten to isolate and restrain this area of law and society.

Contemporary Canadian jurisprudence and political theory have engaged these questions intermittently, often under the guise of multiculturalism. Unfortunately, many of these attempts to engage with cultural difference have not acknowledged that accepting difference as a constitutive condition of contemporary experience requires assuming limits on the extent of our current understanding. Such approaches often assume too much knowledge about the relevant cultures, the practices in question, and the universe of possible solutions. Abstract theorizing often obscures the nuances and possibilities presented by experience. Recently, a new window through which to approach these issues has emerged in British Columbia – one that shares the same positive orientation to cultural difference while casting many of these practical problems in a more tractable light.

The British Columbia treaty process (the “Treaty Process”) is a sprawling, experimental engagement with the issues surrounding aboriginal difference, aboriginal rights, Canadian civic identity, and democracy. More concretely, it is a collection of wide-ranging, tripartite negotiations between First Nations, the provincial government of British Columbia, and the federal government of Canada. Whereas most of the First Nations in other Canadian provinces have signed treaties with the federal government, very few treaties have been signed in British Columbia, either before or after its entry into confederation. As a result, the constitutional relationships between most B.C. First Nations and the provincial and federal governments remain largely unsettled – a condition that has led increasingly to costly conflict and uncertainty concerning land use and governance rights. 

The Treaty Process represents an experiment in constitutionalism and multiculturalism of potentially sweeping importance. As with any complicated process, it is messy and demonstrates a number of striking tensions. For example, the negotiations, which are open to any issue proposed by a principal, allow the parties to discuss mundane issues – such as fishing quotas and road maintenance – alongside issues of “constitutional” significance – such as self-government and dispute resolution. Also, while the governmental negotiators often emphasize the importance of “certainty,” the position of many First Nations and the emerging arrangements suggest that the Treaty Process is oriented more towards opening up existing practices and institutions in favor of experimenting with novel attempts to define and address areas of mutual concern. Perhaps most importantly, the languid pace of negotiations – after one decade the parties have yet to conclude a single treaty – may be one of the Treaty Process’ greatest virtues. 

This paper explores the emergent politics and institutional architecture of the Treaty Process with an aim to producing an initial, provisional model for future inquiry. Section Two describes the history and procedural structures of the Treaty Process itself, while Section Three presents the perspectives of the most important groups and institutions currently involved. Sections Four and Five discuss recent relevant legal developments and relevant contemporary political philosophy, respectively. Finally, Section Six provides an animating summary that uses the emergent model of the Treaty Process to suggest elements of a pragmatic multiculturalism.
II. The Treaty Process

 SEQ CHAPTER \h \r 1The decade-old Treaty Process is a “Made in B.C.” solution to a problem unique to that province.
 Unlike the rest of Canada, very few treaties have been signed between the Canadian government and First Nations in British Columbia.
 Rather, the political problems posed by these informal arrangements have gone unresolved – and, for much of the population, unnoticed – for two key reasons. First, many of B.C.’s First Nations are geographically, socially, and economically marginalized and thus often do not enter into mainstream political calculus. Second, under s.91(24) of the Constitution Act, 1867, the federal government enjoys exclusive legislative authority over “Indians and lands reserved to Indians,” and relations with aboriginal peoples have been dominated by the federal Indian Act since 1876. Negotiations and treaties signed between First Nations and Canada have traditionally been bilateral, and “nation-to-nation” talks are still an essential issue for many B.C. First Nations. In recent decades, though, many First Nations in B.C. have embraced novel means to mobilize for recognition of their unique status within the province and the country, ranging from lawsuits to road blockades.
 Although “aboriginal rights and title” were recognized and affirmed in s.35(1) of the Constitution Act 1982,
 and some B.C. First Nations previously had negotiated for formalized rights,
 the current Treaty Process did not begin until 1991, when the three principals – the First Nations Summit, the government of British Columbia, and the government of Canada – agreed to initiate a province-wide voluntary program. 

Currently, forty two negotiating tables are open across the province, spanning from the Musqueam Nation in downtown Vancouver to the Haida Nation on Haida Gwa’i. On traditional indicators, progress has been slow, as not one treaty has been completed. But that fact can be interpreted in a number of ways. First, the failure to conclude a single treaty despite more than a decade of discussions may suggest that this mechanism is ill-equipped to address these difficult problems. Second, a sluggish pace might be expected in such a contentious area, but initial expectations can be overcome, and a number of recent developments indicate that the pace of developments could increase in the coming years. Finally, this apparently listless pace may be read as a promising sign, one which indicates careful compromise, reasoned accommodation and stable progress. An analysis of the procedures and players engaged in the Treaty Process will show the latter to be the most effective interpretation.

A. Creation of the Treaty Process

The Treaty Process emerged from a period of serious unrest among First Nations in Canada. During the 1980s and early 1990s, numerous First Nations attempted to raise awareness of their legal and economic situations, as well as to further their political and social causes, by engaging in high-profile protests and lawsuits.
 These activities were facilitated by various First Nations political bodies, including tribal councils, which approximated traditional ethnic groups, and novel organizations on the provincial and federal level, which had been established in recent decades, such as the Union of British Columbia Indian Chiefs, and the First Nations Congress.
 At the same time, important legal developments concerning aboriginal rights were taking place, including the Nisga’a negotiations in B.C., the Canadian Supreme Court’s decision in R v. Sparrow, which established the test for infringement of an aboriginal right
, and the entrenchment of aboriginal and treaty rights in the Constitution Act, 1982. 
These turbulent years exhibited two important trends. First, increased public support and success in influencing government action – in 1989, under pressure from aboriginal groups, the B.C. government created the Ministry of Indian Affairs – encouraged First Nations to continue their efforts.
 Due to the growing complexity and capacity of First Nations political organizations, these efforts also became increasingly nuanced and effective. Second, uncertainty as to how and where aboriginal rights and title applied in British Columbia mobilized non-aboriginal constituencies and prompted the B.C. provincial government to re-evaluate its established policy of leaving issues of First Nations governance and rights to the federal government. For B.C. First Nations, the provincial government was too influential to be ignored when resolving these issues: any arrangement reached with the federal government would be incomplete because the province enjoys jurisdiction over many issues important to them. For the B.C. government, the stakes were potentially too high to remain unengaged.

Although the Treaty Process had an embryonic precedent in the Nisga’a Nation’s negotiations with the federal government, which had been ongoing since 1976, even those talks began to take shape only in late 1990, when the B.C. government agreed to join the Nisga’a table as an active participant. Until that time, the province had adhered to its settled position that aboriginal title in B.C. had been extinguished prior to 1871, when the province joined confederation, but it agreed to participate in the task force regardless.
 But, the Nisga’a insisted that the B.C. government enter the negotiations, largely because of the increased importance of provincial regulation in everyday First Nations life.
 In the same manner, during October 1990, leaders of many B.C. First Nations met with representatives of Canada and B.C. to urge the appointment of a tripartite task force to address the issues surrounding First Nations land claims and self-government. Ultimately, the province yielded to both demands. 

On December 3, 1990, the Canadian federal government, the B.C. provincial government, and the First Nations Summit – a new institution composed of two existing organizations representing B.C. First Nations, created to facilitate aboriginal participation in the emerging arrangements – established the British Columbia Claims Task Force (the “Task Force”). These three bodies became known as the “principals” of the nascent Treaty Process. Quickly, the First Nations Summit elected three commissioners, and the governments of Canada and B.C. appointed two commissioners each. The Task Force met for the first time in January 1991, and over the next six months produced a report that suggested how the three principals could work to resolve aboriginal land claims. Although these claims revolved around land and natural resources, they involved other important issues as well, such as self-government, education, health care and compensation for past injustice. 


The Task Force’s report provided nineteen recommendations for addressing the manifest difficulties surrounding aboriginal land claims in B.C. These recommendations identified political negotiations as the most appropriate means to establish a “new relationship” between First Nations, Canada, and B.C., and outlined an institutional approach to such negotiations that is both principled and practical.
 The Task Force is primarily responsible for the definitive characteristics of the current Treaty Process, as the three principals embraced and institutionalized each of its recommendations in the British Columbia Treaty Commission Agreement (the “Treaty Commission Agreement”), which was signed on September 21, 1991 to initiate the Treaty Process.

While the complementary trends of successful First Nations activism and legal and economic uncertainty characterized the era in which the Treaty Process was established, they just as easily may usher in conditions that ultimately undermine it. Heavily publicized accomplishments by First Nations groups in land and governance negotiations, combined with rampant confusion over the nature and scope of possible claims, potentially could create a disruptive backlash among the broader B.C. population against the process before a single treaty is completed.
 A further analysis of the structure and recent history of the Treaty Process, though, will suggest why such a catastrophe seems unlikely.

B. Structure of the Treaty Process

Although the Treaty Process did not emerge fully formed from the Task Force report, it owes much of its normative orientation and institutional architecture to that document. Doubtless, the Treaty Process has evolved in response to a high level of First Nations participation and various political shifts in the province over the past decade. Regardless, the Treaty Process demonstrates certain persistent characteristics, which must be considered in any critical analysis of its promise. Its five most significant elements do originate in the Task Force report: (1) the Treaty Process is voluntary for B.C. First Nations; (2) it is tripartite; (3) but, it also involves a facilitating body; (4) it is open to any issue deemed relevant by the principals; and, (5) it is divided into six stages. Of course, these factors do not exhaust the relevant aspects of the Treaty Process, and also fail to capture important institutional mechanisms often viewed as peripheral, such as interim measures and treaty-related measures. Regardless, these five characteristics contribute much to the current constitution of the Treaty Process and to the policies and negotiating positions adopted by interested groups.
First, in keeping with the spirit of the Task Force report as an attempt to strengthen First Nations and to establish a fair process for resolving claims to land and jurisdiction, the B.C. Treaty Process is entirely voluntary for B.C. First Nations, though not for the B.C. and Canadian governments. This is a significant departure from the mandatory nature of the federal Indian Act, which subjects all First Nations in Canada to ahistorical categorization as “bands” and a pervasive scheme of regulation recently described as imperial.
 In the Treaty Process, by contrast, the initial step for a First Nation is self-identification. Each aboriginal group which meets the Process’ definition of First Nation – a governing body, a territory, and a mandate from its members – may initiate a treaty table, at which representatives of the provincial and federal governments must negotiate with them.
 These elements of a “First Nation” may seem obvious and easy to apply but, as will be discussed below, they can have massive implications for the governance and collective identities of many B.C. First Nations. What constitutes a governing body, a territory, or a mandate is not always clear, and working out such complicated issues has greatly affected a number of First Nations communities.

Second, and in an equally significant departure from past practice, each treaty table is structured as a negotiation between three parties: the particular First Nation that has initiated the table, the B.C. government, and the Canadian government. As mentioned above, traditional treaty negotiations were structured as “nation-to-nation” talks, where the First Nation negotiated only with the federal government, and the provincial governments did not participate directly. Including the provincial government as a necessary party at each treaty table has enabled the talks to address issues such as education, health and natural resources management, which are matters of exclusive provincial jurisdiction, but it also has incensed a sizable minority of all B.C. First Nations, which interpret this innovation as yet another means of compromising their status as sovereign equals of the Canadian state.
 

An additional controversial aspect of the tripartite structure is the glaring imbalance of bargaining power between individual First Nations, which often comprise only a few hundred individuals and control relatively few resources of their own, and the provincial and federal governments. The Task Force attempted to mitigate this inequality by providing for government funds to be channeled through the British Columbia Treaty Commission to each participating First Nation. Although their sensitivity to the financial problem is admirable, the actual provision of funding remains a source of serious tension. Currently, the funds received by participating First Nations are structured as 80% loans and 20% grants. For groups within the Treaty Process, for whom the length of negotiations are uncertain, the burden of such loans may seem a necessary, but onerous, price to pay for resolving these important issues amicably. Once funding is accepted, though, the sunk costs entrench a strong bias towards remaining in the Treaty Process, rather than aborting it in favour of land claims litigation. This bias is mitigated only slightly by the extent to which expenditures on negotiations also prepare First Nations for effective litigation, for example by gathering facts and building capacities that are relevant for both pursuits.

Also, apart from the financial aspect of this imbalance, First Nations also face a relative deficit of broad-based public legitimacy. They lack the sort of legitimacy that the federal and provincial governments enjoy, both because they are organized along ethno-cultural lines, and thus necessarily exclude the vast majority of the B.C. population, and because their (re-)emergence on the contemporary provincial political scene as institutionalized, influential actors is relatively recent. Thus, on the macro level, this lack of public legitimacy seems well entrenched, as it draws upon established patterns of power, exclusion and identification for strength. But, as will be shown below, promising developments are occurring on the micro level, as local institutions such as municipal governments and First Nations governing bodies interact and cooperate to address problems both familiar and emergent. These new arrangements, though difficult to reduce to a single description, suggest a subtle means by which political practices and identities are being redefined and the status quo of political arrangements are being realigned in British Columbia.

Third, perhaps the Task Force’s most important institutional recommendation was to create the British Columbia Treaty Commission (the “Treaty Commission”), an institution which plays a key role in facilitating and funding the individual negotiations, as well as in educating the wider public. The Treaty Commission was first described in the Task Force Report, and it was created soon after by the Treaty Commission Agreement.
 It is funded by the governments of B.C. and Canada, and is composed of five commissioners: one appointed by the B.C. government, one appointed by the Canadian government, two appointed by the First Nations Summit, and the chief commissioner, who is appointed jointly by all three principals.
 The Treaty Commission works to maintain and enhance the momentum of the Treaty Process. From its headquarters in Vancouver, it sends representatives to each treaty table in the province, where they do not negotiate, but do gather information and experience for informal pooling and comparison. The Treaty Commission is charged generally with facilitating the negotiations, and it serves this goal by, inter alia, monitoring every treaty table and informing both the principals and the public of important issues and new developments.
 Its precise role is often unclear, but this lack of clarity permits Treaty Commission employees the discretion necessary to take effective action and advance treaty talks.
 The Treaty Commission occupies a very important part in this dispersed network, as does the First Nations Summit, because they bring together local information and diverse experience from tables across the province into a few easily accessible persons and locations both physical and electronic.

Fourth, a striking, and particularly divisive, aspect of the Treaty Process is that any issue identified by the parties must be placed on the table and discussed in good faith. While this principle may seem simple and necessary, it is highly contested by all sides. The B.C. and Canadian governments often argue strongly for including “certainty” on the agenda, which refers to the extinguishment of undefined aboriginal rights, while they resist negotiating over “compensation,” likely entails the transfer of cash or other resources. Perhaps unsurprisingly, many First Nations adopt the reverse stance. Conflicts arise frequently over these loaded terms, which can incorporate some useful content, but which also have been abused or manipulated so as to inhibit intelligent progress on related issues. Regardless, the openness of the treaty talks is important because it prevents any principal from excluding issues that another finds relevant and, in particular, it assures First Nations that they will have a substantial amount of influence over the trajectory of the talks. It institutionalizes a requirement that has the effect of subtly destabilizing the imbalances in power and influence that characterize the parties’ relationships outside of the Treaty Process, and in the name of enhancing legitimacy, also operates to goad the parties towards establishing a new set of relationships founded on different considerations than those that permitted the unjust practices of the past to emerge. 

Finally, the Treaty Process is divided into six discrete stages. In addition to providing a clear guideline for the parties, the six-stage structure also establishes mechanisms that ensure significant degrees of transparency, accountability, critical reflection and flexibility. The Task Force Report established the minimal skeleton of the Treaty Process’ linear structure, and the Treaty Commission has since promulgated guidelines and policies to elaborate its content. The six stages represent incremental progress towards an implemented final treaty, and they provide many opportunities – formal and informal – for the principals to reconsider their objectives and strategies in light of the emerging agreement and the opinions of their constituents. Currently, fifty five First Nations participate in the Treaty Process at forty four different tables; forty one are concentrated in the fourth stage, with six others in stage two, three in stage three, and five in stage five.
 As noted above, no table has reached the final stage. 

C. The Six Stages of the Treaty Process

The procedural minutiae of the six stages may seem an unlikely source of inspiration for an argument that seeks to demonstrate the sweeping, transformative potential of the Treaty Process. But, however uninteresting they may appear, these procedures must form the foundation of any useful account of the Process, as they constitute the means by which the parties collaborate and develop novel forms of problem-solving. Though the requirements of the six stages are quite detailed, they are also far from mundane – the devil may be in there, but so are some valuable and promising developments.


Stage 1 of the Treaty Process is the filing of a First Nation’s Statement of Intent to Negotiate. Aboriginal communities that wish to initiate a treaty table must begin by having their governing body file a Statement of Intent with the Treaty Commission. Originally, this statement was not required to be elaborate; rather, the Task Force anticipated that it would simply identify the relevant First Nation, its traditional geographic area, and its formal contact person. The Treaty Commission since has expanded on the Task Force’s proposal, and now each Statement of Intent must satisfy nine criteria before the Commission will approve it. The Statement must provide: (1) the name of the First Nation; (2) how its governing body is organized and established for the purposes of treaty negotiations; (3) that its governing body has a mandate from its constituents to submit a Statement of Intent; (4) the tribal affiliation of the aboriginal people represented by the governing body; (5) the number of aboriginal people represented; (6) whether any other First Nation claims to represent the same aboriginal people; (7) a description of the First Nation’s traditional territory in B.C; (8) whether any First Nations with whom the First Nation may have shared territory; and (9) the name of the First Nation’s official contact person.
 

Some of these criteria are quite minimal and procedural – such as the name of the First Nation, the person acting as formal contact, and the number of aboriginal people represented – while others are more substantive and require detailed explanation from the governing body. For example, to establish that it has a mandate from its constituents to negotiate, the governing body must show that it gave all known constituents clear notice of the specific mandate sought along with an opportunity to participate in the relevant decisions.
 Generally, the latter set of criteria – those concerned with the more complex matters ranging from clarifying the mandate to conflicting claims of representation and identification of any shared territory – perform two important functions: they further the Treaty Process’ concern with transparency and participation, and they flag issues that may arise in later stages. Once all of these criteria are satisfied, the Commission will send copies of the Statement to the governments of B.C. and Canada, and schedule the parties’ first meeting within forty five working days.
 

Stage 1 also provides First Nations with the opportunity to amend their Statement of Intent under a number of circumstances. The most basic procedure applies to where the First Nation either has made changes to its governing body or to the map of its traditional territory. In the former case, the First Nation simply must describe any changes made and, if the changes are substantial, obtain a new mandate from its constituents. Again, this term is not defined precisely in the Treaty Process, in order to provide some flexibility for the array of governance arrangements that First Nations use. In the latter case, the First Nation must submit to the Commission and any neighboring First Nations the new map of its territory, along with an explanatory note. More complicated procedures apply to amendments that either add aboriginal groups to or separate groups from a First Nation that is already accepted in the Treaty Process. Although there is no need to address these procedures in detail, it is important to note that the character and composition of the First Nation groups involved in the Treaty Process are by no means fixed upon entry into the process, nor even as it moves forward.
 

Once the definitional thresholds of Stage 1 have been met, Stage 2 gauges the parties’ readiness to proceed to active negotiations. It consists of the initial table meeting and the Commission’s review of each party’s readiness submission. The first meeting is scheduled by the Commission and chaired by one of the Commissioners, and it normally addresses a fixed set of issues, including the criteria for readiness, each party’s state of preparedness, and the general issues each party wishes to discuss. Each party also must give a formal oral commitment to negotiate a treaty. Following this meeting, the parties prepare for the beginning of negotiations and file their readiness submissions with the Commission. 

The readiness submissions are intended to demonstrate that each party is adequately organized and sufficiently prepared to begin effective treaty negotiations. Section 7.1(f) of the Treaty Commission Agreement requires the Commission to assess the parties’ readiness by reference to enumerated criteria. The Treaty Commission Agreement establishes five universal criteria as well as two additional criteria for the provincial and federal governments, and one criterion unique to the First Nation. As initially presented, the five common criteria are skeletal: each party must have (1) appointed a negotiator, (2) confirmed that it has given the negotiator a comprehensive and clear mandate, (3) allocated sufficient resources to carry out the negotiations, (4) adopted a ratification procedure, and (5) identified the matters to be negotiated.
 In addition, each level of government must have collected background information on the “communities, people and interests likely to be affected by the negotiations” and “established mechanisms for consultations with non-aboriginal interests.”
 Finally, the First Nation must have identified any shared territory and begun to address the relevant issues with the other interested First Nations.
 

As these provisions provide little, if any, guidance to the three parties as to how to demonstrate their readiness to negotiate, the Commission has adopted its own set of policies for meeting the Agreement’s criteria. These policies are much more detailed and demanding of the parties, but they are important in ensuring that the parties are prepared to proceed to the later stages, which involve much more active negotiations. Also, as the Commission itself must decide whether the parties are ready to proceed to Stage 3, these “policies” effectively operate more as mandatory requirements than mere guidelines. For example, the Commission expounds on the Treaty Commission Agreement’s requirement that each party confirm that it has obtained a mandate by imposing additional obligations, both substantive and procedural, on all three actors. Each one must not only confirm the existence of such a mandate in writing, but also describe the processes by which the mandate was created and by which it may be elaborated and revised as negotiations proceed. More specifically, both Canada and B.C. must demonstrate that their negotiators can easily obtain specific mandates and access relevant government departments so that they are able to address cross-cutting issues quickly and effectively.
 In contrast, each First Nation must show that it gave all of its known members, regardless of their place of residence, an opportunity to participate in deciding on the mandate and that its mandate received the support of at least a majority of those members who participated. 

Some of the readiness requirements imposed by the Commission, such as the obligation that all three parties confirm that they have agreed on the frequency and location of meetings and the acceptable methods for sharing information, seem purely preparatory and are aimed squarely at minimizing any risks of logistical disruption as the negotiations proceed. This is the facial purpose of Stage 2 – to enable the Commission to ensure that each party is prepared to engage in actual negotiations. Yet other requirements, in particular the Commission’s readiness policies relating to shared boundaries, First Nations’ mandates and the governments’ consultation mechanisms suggest that Stage 2 also address broader issues of orientation and accountability. These policies, more so than most, resist easy classification as procedural or substantive. Rather, they are more usefully considered as means to encourage the development of open and creative governance practices in the broader communities engaged in the Treaty Process. 


By requiring that First Nations begin to address their shared boundaries and demonstrate the means by which they obtained majority support for their nascent mandate, the Commission’s Stage 2 readiness policies also promote particular characteristics in the participating First Nations governing bodies. First, these requirements orient the First Nations toward an inclusive stance, as they obligate them to engage with a range of individuals, both within and beyond their cultural and geographical boundaries. First Nations governing bodies cannot exclude those members who choose not to live on traditional or reserve lands from participating in the deliberations that shape the initial mandate. Although this aspect of the Treaty Process aggravates some First Nations, which perceive it as an infringement on their right to self-definition, it requires those groups who choose to participate to remain open to the full range of their constituents’ opinions and reduces the likelihood of ex post challenges from excluded members.
 Similarly, the requirement that First Nations begin to address their shared boundaries forces them to engage with the interests of other groups while also articulating their own interests relating to those territorial overlaps. Importantly, the Commission’s policies do not impose rigid formal conditions on the First Nations, but rather permit them to fulfill these obligations however they see fit.
 This element of the policies enables the First Nations to employ negotiation and dispute resolution practices that emerge from and complement their own cultures, traditions and shared histories. 

Second, these requirements also inculcate an ethos of accountability in the participating First Nations. Not only must they demonstrate to the Commission the content of their mandate and the process by which it received majority support, they also must employ processes that potentially engage all members of their constituency and provide opportunities for future public involvement and revision. This aspect of the Stage 2 requirements is especially important because some of the First Nations governing bodies may be recent creations, and even if certain the institutional structures existed prior to their engagement in the Treaty Process, they are preparing to take on an entirely different level of public responsibilities.
 To ensure at an early stage that accountability flows from the First Nations in multiple directions – both to their constituencies and to the Commission – reinforces the decentralized, deliberative nature of the Treaty Process. Also, it complements the inclusiveness described above, as the Process entails more than just ensuring accountability in the sense of mere transparency and the existence of possible political sanctions; rather, it is about engaging broader spheres of interest in public problem solving. 

The requirements imposed on the two levels of government – that they collect background information on the affected communities and establish mechanisms for consultation with non-aboriginal interests – also reflect this aspect of the Treaty Process, albeit less clearly, as they are also less rigorous than the criteria that the First Nations must meet. In theory, the obligation to create consultation mechanisms could require the B.C. and Canadian governments to interact directly with non-aboriginal individuals and interest groups likely to be affected by any final treaty. These mechanisms would allow information to flow in both directions, as the governments would learn more about the concerns of the non-aboriginal groups, and those groups would become more aware of the governments’ objectives in the Treaty Process. As a result, such consultation ideally would build legitimacy for the process, while defining the governments’ positions. Initially, to fulfill this obligation, the governments financially supported the establishment of three sorts of consultative bodies: Treaty Advisory Committees, which involve representatives of municipalities, Regional Advisory Committees, which are composed of representatives of key social and economic sectors in discrete geographic regions, and the Treaty Negotiations Advisory Committee, a body comprised of thirty-one representatives of province-wide interests, such as business, labour and the environment.
 These three levels of committees participated in the Treaty Process in ways that ranged from simply advising government negotiators to consulting on mandates and even appointing a representative to sit on provincial negotiating teams.
 

In 2002, though, the B.C. government drastically reduced its funding for these advisory groups, and the federal government appears to have followed suit.
 At that time, seventeen Treaty Advisory Committees, thirteen Regional Advisory Committees and the Treaty Negotiation Advisory Committee represented these constellations of non-aboriginal interests throughout the province.
 Presently, although some Treaty Advisory Committees continue to exist, most other bodies have withered as the governments have channeled their funding to “regional visioning” sessions organized by the Commission itself and shifted their attention towards tripartite public information and community relations working groups at individual treaty tables. The former are designed to involve members of the aboriginal and non-aboriginal communities directly in developing a regional vision of their communities, while the latter are intended to build awareness of the Treaty Process at the local level.
 This strategy seems shaped to reduce the municipalities’ role in the Treaty Process, especially as the B.C. government desires to assert itself as the sole representative of the municipalities.
 Although it is too early to compare results under this new approach, these new consultation mechanisms rely more on direct involvement with interested individuals than on representatives and, depending upon their implementation, they may suggest a renewed attempt to enhance the effectiveness and public legitimacy of the treaty tables.

These elements of Stage 2 evoke the grand potential of the Treaty Process – they suggest the fertile possibilities that lay beneath the apparently barren surface of logistical coordination and bureaucratic procedures. Although it involves a significant amount of traditional political battles and compromises, the Treaty Process is also more than that. It provides the framework within which political actors – established and emergent – can evaluate and revise their relationships with one another as well as with their constituents. It is not merely politics as usual, playing out within the settled Canadian constitutional and legal framework; rather, it is operating to revise that framework. 


Stage 3, which the parties reach once the Commission concludes that they have satisfied the readiness criteria, builds upon the developments of Stage 2 by requiring the parties to negotiate a Framework Agreement – an agenda for the Agreement in Principle negotiations of Stage 4. In this Stage, the parties must articulate their initial goals and, indirectly, their visions of the Treaty Process. The Framework Agreement must contain a provisional list of the issues and objectives of the negotiations, as well as certain procedural arrangements and an initial schedule.
 The “list” is just that: a skeletal enumeration of the substantive matters the parties wish to address phrased only in single words or sentence fragments. These issues can range from renewable resources and land management to matters of culture, heritage and self-governance.
 This minimal requirement orients future discussions on a flexible basis and does not require the parties to commit to a position on any of the issues; in fact, this format may be useful precisely because it does not permit much posturing by any party. The list established at each table is provisional because the parties can agree to add subjects throughout the Treaty Process.
 

In contrast, the procedural matters discussed in Stage 3 are more substantial, as they establish much of the institutional framework within which further negotiations will take place. At this point, the parties should resolve such technical issues as the location and frequency of meetings, the structure of negotiating tables, the confidentiality of records produced by the meetings, and the estimated time to complete an Agreement in Principle.
 Parties seem content, though, to leave such matters to the discretion of their Chief Negotiators as the negotiations proceed: Framework Agreements normally provide simply that the Chief Negotiators are responsible for addressing a number of procedural issues, including the setting of priorities, the negotiation of Interim Measures and the establishment of working groups and other necessary processes.
 Each party also should present their proposed procedure for ratifying a final treaty.
 This requirement notifies each constituency, along with the other parties, of the formal step they should expect at the ultimate stage of the Treaty Process. 


Stage 3 also marks the beginning of a more activist role for the Commission in the Treaty Process. Up to this point, its function has been largely that of a registrar: receiving the necessary documents from each table, ensuring that the parties have met the various criteria, and announcing when a table has progressed to the next stage. Although the Commission often is able to wield substantial informal influence, the first two stages of the Process are so decentralized as to deny it many opportunities to do so. In contrast, as it entails the first active negotiations between the three parties, Stage 3 requires the Commission to begin performing its monitoring, facilitation and communication responsibilities in earnest. In its monitoring capacity, the Commission – through its individual Commissioners and staff – collects data on all aspects of the negotiations and the parties’ preparations, in order to better facilitate effective and timely negotiations. This information is gathered in a variety of forms, ranging from written reports on matters such as shared boundary negotiations and government consultation bodies to draft agreements circulating amongst the parties and the personal accounts of Commissioners who regularly attend table meetings. 

The information collected from the various treaty tables enables the Commission to perform its facilitating functions most effectively. Under the Treaty Commission Agreement, the Commission’s role is “to facilitate the negotiation of treaties.”
 Although its activities and strategies will be addressed in greater detail below, it is important to note at this stage that this broad definition of the Commission’s role, combined with its position as the central node in the Treaty Process architecture, grants it wide discretion in deciding how and when to act. From Stage 3 on, the parties may request a Commissioner to attend or even chair a particular negotiation session where there is a demonstrated need.
 In addition, though, the Commission may draw upon the information gathered in its monitoring guise to identify and respond to problems on its own initiative. Where these problems involve issues with application across a number of treaty tables, the Commission may report to the Principals, but it is not required to do so.
 Rather, the Commission’s role as a facilitator remains very fluid; it may strive to build consensus at a treaty table in any number of ways, even, for example, by acting as a back channel for proposals that a party is unable, for some political reason, to make directly.

The Commission also plays an important communicative role within the Treaty Process, as it produces an evolving public record of the negotiations for the Principals – the two levels of government and the First Nations Summit, as distinct from the parties at table – the participating First Nations, and the public. This record takes a number of forms, including periodic progress reports on particular tables, annual reports on the overall development of the Treaty Process, a rich website documenting the structure and achievements of the Process, and a library of documents open to the public.
 This transparency enables myriad constituencies to monitor the progress of negotiations and provides the information necessary for individuals to make informed decisions about the Process and how to engage it, if they so desire. 


As Stage 3 is the first stage at which the three parties actively negotiate amongst each other, it is not intended to produce a document of great detail nor compromises of exacting precision. Rather, it gives each party an opportunity to present its expectations and goals, and to begin the process of evaluating and revising them in light of their interlocutors’ objectives and the emerging procedural realm. The Framework Agreement produced by the negotiators will begin to define the universe of possible solutions, but it is intended to guide further discussions, not to bind the parties to a rigid agenda and timetable. In addition to the Framework Agreement, though, the parties also must produce a Tripartite Workplan for Stage 4.
 The Workplan should address the same matters as the Framework Agreement, but should be more detailed, because it will be used by the Commission to monitor the progress of the parties’ negotiations.
 In contrast, the Framework Agreement constitutes a more formal declaration of the parties’ intentions and forces the negotiators to consult their constituencies, as each party must approve the Framework Agreement via their respective approval processes. Once all three parties have approved and signed the Framework Agreement, the Commission will announce that the table has moved into Stage 4.

In Stage 4, the parties are to negotiate an Agreement in Principle (“AiP”), which elaborates on the Framework Agreement established in Stage 3. The AiP should address in much greater detail all of the subjects enumerated in the Framework Agreement, reaffirm each party’s process for ratification of the final treaty, and provide a mechanism for establishing an implementation plan.
 The AiP is much more formal and detailed than the Framework Agreement, as it is the penultimate step in creating a final treaty. The provisions of actual AiPs reveal varying degrees of resolution on different issues. For example, chapters on natural resources such as land and forest resources, often contain very detailed agreements on the size and location of First Nations lands
 and each party’s respective powers relating to the management of such resources.
 In contrast, the provisions addressing governance generally provide for further talks on the matter, which will lead to a separate Governance Agreement
, provisions in the Final Agreement, or both.
 Interestingly, each AiP established thus far also provides that the First Nation will adopt and ratify a Constitution that enshrines democratic practices, procedures and values as the foundation for the First Nation’s legislation.
 Unsurprisingly, many chapters, including those concerning capital transfers and loan repayment, demonstrate both characteristics, as they contain precise figures relating to lump-sum transfer alongside flexible commitments to continue negotiating matters of revenue sharing.
 These observations, rather than revealing any dominant trends or the popularity of any one approach, instead demonstrate the diversity of strategies available to negotiators in the Treaty Process more than the popularity of any one approach. One interesting note, though, is that the five publicly available AiPs
 do show a tendency to resolve more technical issues, such as the substantive bounds of a First Nation’s jurisdiction to regulate the harvesting of forestry resources, at a greater level of precision than matters that strike close to the heart of a cultural matter, such as self-governance or the provision of resources for traditional or cultural purposes.
 Although a cynic may interpret these patterns as evidence of reluctance or inability to engage more contentious matters, a more optimistic reading, and one which is borne out by further consideration of the parties’ interests, suggests that this incremental approach supports the gradual broadening of consensus from technical matters to those with more political salience. 


The available AiPs demonstrate comparable variety in their description of the procedures required to ratify a final treaty. Regardless, some common elements can be identified. To begin, they share a basic structure: each AiP requires that, once the Chief Negotiators approve the draft treaty, all three parties must approve, ratify and sign the final treaty. Each AiP also provides that, for the B.C. and Canadian governments, ratification of each final agreement requires simply the signature of an authorized Minister and the entry into force of provincial or federal legislation giving effect to the final treaty.
  For each First Nation, though, the requirements are much more substantial. Generally, each AiP includes precise eligibility rules for the First Nation’s constituents, which define the universe of individuals who must be given the opportunity to participate in the ratification process. This is a more formal definition of the First Nation’s membership than that required by the Commission’s Stage 2 readiness policies, which only obligate each First Nation to demonstrate that all of its members, regardless of their place of residence, had an opportunity to participate in creating its mandate. In Stage 4, the First Nation often must prepare, publish and update a voters’ list, and may even be required to provide appeal procedures.
 Next, the First Nation must provide those eligible persons with a reasonable opportunity to review the final treaty, and the treaty will be considered ratified by the First Nation only when it obtains the majority vote of eligible persons by secret ballot and the signature of an authorized representative.
 Arguably, the AiPs employ such unequal procedural requirements for ratification because, although the two levels of government have decades of democratic practice and layers of institutional procedures already in place, the First Nations largely do not. Also, the impact of ratification on a First Nation’s constituents is likely to be relatively substantial. This is yet another instance that suggests the Treaty Process, while providing many First Nations with an opportunity for extensive self-determination, also entails some degree of transformation.


The Commission’s policies for Stage 4 also provide that the parties should establish a “mechanism to develop an implementation plan” for their final agreement. This recommendation is vague, but important, as these implementation plans are intended to guide the parties through the at least the initial ten years of each final treaty. The five AiPs suggest that the plans will identify the obligations under the final treaties along with the activities necessary to fulfill those obligations. They also uniformly provide for a tripartite working group to develop the implementation plan prior to the final treaty, and for a tripartite implementation committee to monitor and realize the implementation plan after the effective date. But, beyond their general function, duration and the fact that they will stand separate from any final treaty, little about these implementation plans can be known, as none have yet been negotiated.

During Stage 4, the Commission continues its monitoring, facilitating and communications activities. It collects documents from the negotiators and its own staff, including the tripartite work plans, semi-annual tripartite progress reports, and sub-agreements. It also remains available to attend or chair meetings, either in a routine manner or upon request from the parties, and willing to engage with the parties, Principles and negotiators as necessary to facilitate effective discussions and overcome obstacles as they arise. The Commission’s communication obligations become increasingly important as the parties enter, and then prepare to exit, Stage 4, as the AiPs address matters of significant interest to groups and individuals not represented directly at the treaty tables and, on a more systemic level, because the growing number of AiPs suggest that substantial political and constitutional changes are about to occur in the province. 

Finally, the Commission’s policies suggest that shared boundaries should be resolved before the end of Stage 4.
 Some of the First Nations with AiPs easily satisfied this policy because they engaged in proactive negotiations with neighbouring nations.
 But, the policy has not been enforced strictly against those First Nations who have not yet resolved their shared boundaries, such as the Maa-nulth or the Lheidli. Rather, these latter AiPs provide, respectively, that the First Nation should resolve its boundaries, or that the B.C. and Canadian governments expect the First Nation to establish a process to do so, prior to the final treaty.
 The parties’ flexibility on this issue suggests that, although shared boundaries may be a salient issue in the public debates concerning First Nations, they are not as important amongst the negotiators. In addition, the Commission’s willingness to refrain from imposing its policy more stridently implies that it sees shared boundaries as a matter for the First Nations to work out amongst one another, and that the Treaty Process is concerned primarily with restructuring the relationships among the three levels of government. Whether this practical approach is a strength or a weakness of the Treaty Process will be addressed more fully in the section on shared boundaries below.


Once all three parties have ratified the AiP, Stage 4 yields to Stage 5, and the negotiators must address directly all of the issues and ambiguities they were content to leave unresolved to this point. Even though they are not identical, Stage 5 and Stage 6 can be addressed together, because so little is known about them. During Stage 5, the parties are expected to complete negotiations on a final treaty, which they will implement during Stage 6. The Commission has not promulgated policies relating to either Stage. Arguably, this is a responsible strategy because so few tables have reached Stage 5 – and none have reached Stage 6 – that the Commission has relatively little information about the most effective objectives and practices. At this point, the actors with the most knowledge of the later stages of the Treaty Process are the negotiators for the five tables that have produced AiPs. The Commission will do well to wait and observe the activities and achievements of more tables in these two stages before attempting to establish any “best practices” in the form of policies or guidelines. Also, very little documentary evidence is available about the work performed in Stage 5 because, until quite recently, the Sechelt First Nation was the only First Nation to reach it, and their progress in the Treaty Process has been stalled for years.
 

Arguably, the incremental steps of the Treaty Process lead every table to this point: the parties build consensus, layer upon layer, as they formulate their positions and objectives with increasing precision; they regularly reconnoiter with their constituents to measure progress on their mandates, and to revise those mandates if necessary; and then they return to the table to strive for further consensus and clarity on the remaining issues. But, the Treaty Process does not impose rigid requirements to resolve particular issues at specific stages, so the negotiators and parties may leave the most difficult and contentious matters to the last round, setting the stage for catastrophic constitutional failure, or perhaps just a muffled implosion as good intentions succumb to the “political realities” of posturing and entrenched self-interest. That is one possible interpretation of the results achieved during the first decade of the Treaty Process. As only five of fifty five First Nations in the Treaty Process have actually reached Stage 5, and not one of those tables has delivered a final treaty, to draw the conclusion that the Process is somehow structurally flawed is both simple and satisfying. But it is not necessarily helpful, nor is it certain, as it relies on a willingness to ignore some of the more innovative and positive elements of the Treaty Process. 

In contrast, the interpretation of the Treaty Process presented in this paper emphasizes these characteristics – openness, flexibility, decentralized direct consultation, and the incremental articulation of objectives and interests – as elements of a promising experiment in constitutionalism. The slow pace is, at best, evidence of the architecture’s resiliency and the negotiators’ ability to avoid both conflict and simplistic, unsatisfying settlements. At worst, it is a red herring. The six stages are procedurally complex, and their manifest details do not yield so easily to a categorical approach. In addition, the Treaty Process can be analyzed from numerous perspectives, the linear path of the six stages being only one. The sections that follow address additional dimensions of the Treaty Process in an attempt to develop further a robust model that is capable of explaining its strengths, weaknesses and ambiguities in a manner that suggests progress rather than failure.

D. Two Misfits

In keeping with that open approach, two additional elements of the Treaty Process merit an introduction. Interim and treaty-related measures do not fit neatly within the six stage structure, but are essential to its continuing operation. The latter, though nominally a subset of the former, is increasingly important and sufficiently distinct to require separate mention. These two types of measures suffuse the Treaty Process with a dynamism and flexibility often lacking in the linear six-stage process. They enable the parties to reach partial, provisional agreements on particular issues, and thus permit them to make progress on a piecemeal basis even when the larger negotiations are stalled. 

The initial Task Force Report recognized that negotiations would be protracted and recommended that interim measures be used to address the parties’ interests prior to the conclusion of a final treaty. It noted that such measures could help to build a sincere relationship of trust among the parties, while also providing them with an opportunity to experiment with novel arrangements and build capacity in participating First Nations.
 The Task Force Report anticipated that interim measures would relate to issues of land, water and natural resources, as First Nations’ interests in those areas are most likely to be affected directly by developments during the Treaty Process.
 They were not intended to act as substitutes for the terms of a final treaty though, but rather as short-term measures to mitigate the impact of the treaty’s long gestation period and spur the parties onward to its completion. 


Although interim measures were not employed frequently during the early years of the Treaty Process, they have become increasingly popular during recent years, especially following the prompting of the Treaty Commission and two influential provincial Court of Appeal decisions that emphasized the constructive role they can play.
 As anticipated, they have proven effective in building trust and capacity in the First Nations who participate in the Treaty Process, as they give those groups an opportunity to experience directly the challenges, benefits and opportunities that flow from collaborating with the two levels of government.
 This effect may be enhanced by the fact that the costs of interim measures are borne by the governments, rather than by the participating First Nations. Although Canada and British Columbia may negotiate tripartite interim measures with a First Nation, in which case they also will decide how to share the costs, each level of government may negotiate bilaterally with a First Nation and fund the resulting measures independently.
 These measures have enabled the parties to make progress on contentious issues at a moderate and constructive pace. Rather than dither or stall because of a wide gap in expectations, or rush into an untested and potentially jarring settlement, the parties are able to attempt incremental changes and develop their relationships and solutions on a smoother, rolling basis.
 More concretely, interim measures have assisted the Yale First Nation in developing a hybrid self-government model and exploring governance options for a small First Nation, they have supported the Tsleil-Waututh Nation in assessing various commercial ventures, and they have enabled the Katzie First Nation to engage in both sorts of activities – to develop its governance capacity and also analyze economic opportunities in tourism and forestry.
 These are just a narrow sample of the over eighty interim measures agreements that have been signed within the Treaty Process.
 


Treaty-related measures are more limited in number, but they are growing quickly both in importance and influence. They are a recently developed subset of interim measures that are tailored more narrowly to promoting swift progress through the final few stages of the Treaty Process. Although they address the same issues as interim measures – land and resource use, economic development, cultural opportunities and governance – treaty-related measures differ in three important ways. First, they generally are available only to tables in Stages 4 and 5 of the Process. They are intended expressly to facilitate the conclusion of AiP negotiations by allowing the First Nations limited access to some of the benefits that a final treaty will provide.
 Second, treaty-related measures must be negotiated at the tripartite Process table and tied directly to the treaty talks. Whereas either government may proceed with interim measures, Canada and British Columbia must collaborate in crafting treaty-related measures. Many AiP negotiations are frustrating and fragile, and this requirement ensures the parties move forward together in these late stages. Finally, Canada and British Columbia must share the costs of treaty-related measures equally.
 These differences may seem slight, but they evince the principals’ concern that progress in the late stages of the Process has been difficult. While the development of treaty-related measures suggests that they are serious about concluding treaties, it also raises concerns that the two governments are increasingly willing to focus on the few tables where final agreements seem most likely. Such a strategy may yield benefits, if it produces effective AiPs and treaties that entice other tables to move more quickly. But, it also may sacrifice the momentum at tables in the early stages of the Process, as those First Nations see attention and funds concentrated at only the few most promising tables. It is still too early to determine which of these outcomes is more likely, but it is troubling to note that a recent study by the Business Council of British Columbia found that “very little is happening at the vast majority of tables” and suggested that the governments may be focusing on the few tables near Stage 5, while leaving the other tables without negotiations.
 Examples of recent treaty-related measures include a land-use study performed by the First Nations at the Northern Regional Negotiation Table, the creation of a “shellfish strategy” by the Snuneymuxw First Nation, and programs to address community services and economic development for the Tsay Keh Dene Band.
 

Although the overall contribution of interim and treaty-related measures to the Treaty Process has not been the subject of a thorough empirical analysis, the available anecdotal evidence suggests that it has been positive, especially in recent years. In the mid-1990s, the First Nations Summit appealed to both levels of government to commit fully to using interim measures as a means to avoid and even overcome the emerging impasse at the treaty tables.
 The Commission later repeated this call to employ such measures as building blocks for a larger agreement.
 Since then, and more strikingly, since the election of a new provincial government in 2001, the use of interim measures has risen dramatically, which suggests a growing recognition by all parties that the task of governing is difficult and multi-faceted, and that the long-term success of the Treaty Process depends on a number of factors, including robust First Nations communities, dynamic economies, as well as progress at the treaty table.
 The parties have become more flexible and creative in their use of such measures, and observers and participants alike seem satisfied with the results.
 Again, though comprehensive statistics are lacking, it is interesting to note that three of the six First Nations that have completed AiPs – the Sliammon, Snuneymuxw and Lhiedli Nations – have employed interim and treaty-related measures.
 Yet, that figure may deceive in isolation because, despite the increased use of such measures, the overall pace of the Treaty Process has not increased markedly. The majority of First Nations continue to languish in Stage 4 with a completed a Framework Agreement, but making little progress in the difficult negotiations towards an AiP.
 In addition, the most recently tabled AiPs, those of the Snuneymuxw and Tsawassen First Nations, contain more ambiguities and unresolved issues than anticipated by the Task Force Report, and may require lengthy Stage 5 negotiations to reach a final treaty.
 

E. The Current Status of the Treaty Process

The Treaty Process’ recent spurt of AiPs, though somewhat encouraging, is still far from complete and even further from being explained. Very few of the tables have made significant progress through the six stages in recent years, and even that progress which has occurred must be qualified as suggested above – although a number of new AiPs have been tabled and signed, they reflect less consensus than expected on difficult issues such as governance and revenue sharing. Yet, there is a sense that negotiations are building momentum after years of stalemate, perhaps in response to the recent disruptions caused by the provincial government. After sweeping to power in the 2001 B.C. elections, the new provincial Liberal government made some radical changes in its policies relating the Treaty Process. First, it conducted a referendum on the government’s approach to negotiations, under the auspices of obtaining a new mandate for its negotiators. Phrased as eight “yes” or “no” questions on matters such as tax exemptions and land policy, the referendum thrust the Treaty Process into the public glare like never before.
 Decried by many First Nations and others across the province as overly simplistic and unfair, the referendum, which initially was responsible for a de facto eighteen month hiatus in treaty talks, has coincided with a revival of activity within the Treaty Process.
 In light of the results of the referendum and two recent B.C. Court of Appeal decisions, the province has formulated a new consultation policy for all aspects of government activity that remains controversial both for its content and the government’s failure to consult with First Nations in its drafting.
 Finally, as noted above, the B.C. Liberal government cut its funding to existing consultation committees and adopted a new set of strategies to satisfy its obligations under the Treaty Commission Agreement to interact with affected non-aboriginal interests. 

These policy changes have disrupted established patterns and practices of negotiations, and although some positive responses may be observed, such as the increased use of interim measures and at least nominal progress of a few tables to Stage 5, disappointment is rampant among many First Nations. Some of this sentiment is due to the changes themselves, which are widely viewed as arrogant and unilateralist.
 Yet much of it is due also to the lack of change in other areas important to them, such as the burdensome funding scheme for negotiations. Under current arrangements, the First Nations acquire funding for negotiations through the Commission split between grants and loans on an 80/20 basis.
 As the negotiations are intensive, complicated and protracted, the funds borrowed amount to significant sums for the First Nations, many of whom begin to perceive them as massive sunk costs that keep them in the Process long after it has ceased yielding progress.
 Even more troublesome is the fact that, although the funds are initially interest-free, any funding received once the First Nation has signed an AiP does bear interest.
 Conceived perhaps as a means to encourage quick resolution of any outstanding issues in Stage 5, this aspect of the funding scheme has operated as a disincentive for First Nations to even reach an AiP, and may be at least partially responsible for the large number of tables in the limbo of Stage 4. 

The First Nations’ response to problems such as the funding scheme has been neither uniform nor strident. One factor, easily overlooked, is that recent years have seen very few new entrants to the Treaty Process.
 Though it already encompasses a majority of B.C.’s First Nations, both by number and population, a significant minority of First Nations remain outside. Also, thirteen treaty tables have stalled so completely that Canada felt compelled to inform the relevant First Nations that it may withdraw unless progress resumed.
 Though the Commission criticized this action, it seems to have contributed to restarting talks at some of those tables. A final response, which is more hypothetical than practical, at least for most First Nations, is to withdraw from the Treaty Process in favor of litigating their aboriginal rights and title. Although this response carries substantial risks, recent legal developments suggest that the judiciary is increasingly receptive to competent claims. In addition, participation in the Treaty Process may have the unanticipated result of preparing First Nations for such litigation: it encourages them to map and clarify their territorial boundaries, which can strengthen their claims to aboriginal title; through the negotiation and operation of interim measures, it also builds their capacity to engage in complicated litigation. Unsurprisingly, this option remains practical for very few First Nations, as most would be unable to bear the costs of litigation in addition to maintaining the funds already borrowed in the Treaty Process.
 


Ultimately, in light of both the recent progress and the persistent criticisms, the Treaty Process remains a complicated and untidy subject. Although this analysis of its central characteristics and procedural structure was intended to provide some order, it also aimed to reveal the areas of ambiguity and uncertainty within the project. Overall, it was intended to establish the foundation for a more systemic and wide-ranging consideration of the Treaty Process as an experiment in constitutionalism by revealing a disconnect between the lofty rhetoric lobbed by all sides and the mundane mechanisms by which they in fact collaborate in defining and grappling with common problems. The public emphasis on issues such as “certainty” and “self-government,” and the courts’ insistence on “reconciliation” and “consultation” must be addressed in light of actual practices employed by the parties. These activities, and the incremental progress they yield, provide the means for understanding such ambiguous and contested concepts in a more useful manner than currently enjoyed. In turn, such an understanding of these concepts will inform a model of the Treaty Process that is richer, more robust and also more interesting than those presently available. In this spirit, then, the analysis now turns to consider in greater detail the interested parties themselves – the actual participants, whose statements and stances provide multiple positions from which to engage and construct a more comprehensive vision of the Treaty Process. 

III. The Treaty Process – The Players

In analyzing a new and complex social development such as the Treaty Process, the perspectives of its participants constitute valuable raw material from which a useful model of the phenomenon can be constructed. Each view of the Process is necessarily partial and provisional, as each participant is only one among many and the Process itself is decentralized and evolving. Thus, understandings of the Treaty Process, its purposes and achievements are manifestly plural, and any account capable of contributing positively to the parties’ actions must harness this fact, rather than suppress it. To this end, canvassing the various available visions can assist in charting areas of alignment, emphasizing views that might otherwise be marginalized and identifying potentially dangerous gulfs of understanding. That the Treaty Process reflects a multiplicity of views does not mean that they must reduce to a single, comprehensive understanding, nor does it mean that the parties’ diversity is irreducible and inhospitable to any common understanding, such that the Process is doomed to remain amorphous. Rather, the plurality of available views are valuable in their very difference, in that they provide multiple avenues from which to approach the Process, and various angles from which to gain traction on a difficult, sprawling and evolving subject. 

The number of perspectives on the Treaty Process is immense.  It engages individuals, groups and institutions across the province and the country in numerous and often overlapping ways.  For example, individuals are residents of both the province and a particular municipality.  They are also affiliated with the federal government in some manner, whether as citizens or legal residents of Canada.  In addition, they may be aboriginal, work in an industry intimately affected by treaty negotiations, or hold political beliefs that they find relevant to the Process.  To ensure that my analysis remains manageable, I must focus on just one defined segment of this expansive universe.  But, to craft a model of the Treaty Process with value as a basis for criticizing current practices and guiding their revision, the collection of perspectives that I consult also must be sufficiently large and diverse to capture those characteristics likely to be its most salient.  In addition, those viewpoints that I do consider must be observable: they must be documented or documentable in some manner.  For these reasons, I have focused my analysis on those institutions most concretely and transparently involved in the Treaty Process: the three principals; the participating First Nations; the British Columbia Treaty Commission; and, the Union of British Columbia Indian Chiefs; and, the remaining Treaty Advisory Committees.  

This list follows from the three practical considerations discussed above.  Most of these institutions – the three principals, the First Nations at table, and the Commission – have formally defined roles to play.  Treaty Advisory Committees now lay somewhere on the periphery, as their official functions in the Process have been undermined by funding cuts, policy shifts and the resulting capacity erosion.  Finally, the Union of British Columbia Indian Chiefs, which represents a significant minority of the aboriginal peoples in B.C., is openly hostile to the Treaty Process and provides a nice foil for considering the value of constructive participation.  While additional loci of interest arguably exist, such as industry groups, environmental activists, organized labour and even “the people” of British Columbia and Canada, as distinct from their governments, they are more difficult to observe and receive less formal value within the emerging structure of the Treaty Process, which presumes that these entities are represented by the constellation of parties that I will consider, so I will not address them separately.
  To construct my data set in this pragmatic manner does not diminish its value, since the scope of any analysis must be informed by such practical considerations; instead, it renders my own assumptions more transparent and open to criticism as well as subsequent revision.
To present the universe of participants in this manner reveals lines of tension both anticipated – such as that between the First Nations and the two levels of government – and less so – for example the ongoing struggle between British Columbia and the municipalities. It also suggests constellations of interest, such as that between the First Nations and the municipalities, which appear to point the way to practices with true transformative potential for governance and identity in the province. But, before attempting to draw such elaborate pictures, I must first lay the basic brushstrokes and consider each participant in turn. 

A. The First Nations Summit

The First Nations Summit (the “Summit”) plays a novel and vitally important role for First Nations in British Columbia. Not only is it one of the three principals of the Treaty Process, along with the provincial and federal governments, it also provides a prominent place for First Nations to debate and articulate collective positions on the Process and other issues that engage their interests. The Summit is now a focal point for aboriginal activity in the province, as it has enabled First Nations to engage with other constituencies at a level and to an extent unprecedented. It suggests one way in which First Nations, diverse amongst themselves, can establish some common ground on which to work together constructively, and from which to engage further with other, non-aboriginal groups.

The Summit’s existence is bound intimately with that of the Treaty Process, as both emerged from the tumult of the late 1980s and early 1990s to become fixtures on the provincial political scene. The Summit’s first guise was as a meeting called by the First Nations in B.C. to select their representatives for the Claims Task Force. The Terms of Reference for the Task Force, which representatives of the First Nations, the provincial and the federal government agreed upon, called for two persons nominated by each of the provincial government, the federal government and the First Nations Congress and one person nominated by the UBCIC.
 The latter two organizations were rivals with overlapping memberships, the latter traditionally adopting a relatively aggressive approach to land claims and issues of aboriginal rights.
 But, in an attempt to establish a strong position, the members of both aboriginal institutions created the First Nations Summit to nominate three common representatives.
 The First Nations Congress no longer exists as a distinct organization, but the UBCIC does, and while it and the Summit have a live relationship, some antagonism remains.
 

The Summit became a principal of the Process by signing, along with the BC and Canadian governments, the Treaty Commission Agreement, the document that provided for the establishment of the Commission and formally initiated the Process itself.
 In this way, the Summit positioned itself as a formal equal of the provincial and federal governments and as the primary representative of First Nations in British Columbia. As one of the three principals, it shares certain responsibilities relating to the Commission with the two levels of government. Collectively, the principals must review the Commission’s effectiveness at least once every three years.
 This review ordinarily takes the form of reports from the Commission to each of the principals.
 In addition, the Summit appoints two of the Commission’s four Commissioners and collaborates with the other two principals in nominating its Chief Commissioner.
 But, despite its central role in constituting and monitoring the Commission, the Summit’s share of financial responsibilities is by no means equal: it contributes nothing to the Commission’s annual budget, and is itself entirely reliant on funds provided by other two principals – the majority from the federal government and the remainder from the province.
 Though this arrangement accords with the principals’ relative capacity to generate revenue, it introduces some concern over the Summit’s ability to participate effectively and equally in what is formally structured as a tripartite process. 

Another way in which the Summit differs from the other two principals is that it does not send representatives to individual treaty tables. Rather, as noted above, each First Nation represents itself at the negotiating table with the provincial and federal governments. In light of the Summit’s rather skeletal organization, this arrangement seems not only democratically appropriate, but operationally necessary. The Summit consists of an Executive, which is elected by the Summit’s membership every two years
, and a Secretariat. The Executive is composed of the First Nations Summit Task Group, which has three members and acts as the Summit’s political executive, and two Co-Chairs, which are responsible for administrative matters.
 In turn, the Secretariat is staffed by five full-time members who are charged generally with organizing the Summit and supporting the Executive.
 

Despite scarce resources and few staff, the Summit engages in a broad range of activities, all of which serve, if only indirectly, to promote an effective Treaty Process for First Nations in BC. The Summit’s most important task is holding meetings every three months, where representatives of all First Nations presently involved in the Treaty Process craft the Summit’s mandate on large-scale issues, such as negotiating procedures, the use of interim measures, and general principles on “certainty” and aboriginal title.
 These meetings of the Summit are open to all First Nations in BC, not just those who are Summit members by virtue of their participation at a Treaty Process table. In fact, although non-members may not vote on Summit resolutions relating to the Treaty Process, they may vote on all other resolutions.
 This is just one of the ways in which the Summit performs functions that stretch far beyond its monitoring obligations, and it suggests how the Summit may operate as a site for an emergent, province-wide aboriginal identity based on practical engagement with the various levels of government. It is also another example of how the Summit’s skimpy resources, the federal component of which has not increased in the last ten years, do not accord with its substantial responsibilities.

These quarterly meetings provide an opportunity for First Nations leaders to shape the general direction of Treaty Process policy, and also to share information and opinions on issues surrounding the Treaty Process, but they are not intended to unify or even harmonize First Nation positions. Rather, in its first Fundamental Principle, the Summit pronounces boldly that, “We have an inalienable right to exist as distinct peoples.” 
 This statement conveys both the unity and the diversity that First Nations in BC perceive in themselves: although they use the plural pronoun “We,” which suggests a common identity and voice, they employ that shared perspective to articulate deep and constitutive difference. Similarly, in describing the Summit’s general mandate, other Fundamental Principles reinforce the diversity of existing First Nations positions by emphasizing that the Summit’s role is to ensure an accessible negotiation framework that enables First Nations throughout the province to negotiate effectively with the governments of both BC and Canada, and also by insisting that the Treaty Process must recognize and incorporate, if desired, the political traditions of participating First Nations.
 Interestingly, this mandate is not restricted to aiding those First Nations participating in the Treaty Process, which suggests that the Summit’s Executive may aspire to the greater cultural and political role alluded to above. As conceived by its members, the Summit is a means through which they can collaborate with each other and with the two levels of government to construct a procedural and financial architecture that both expresses and assists them in expressing their unique practices and identities. It is only through such close collaboration, with groups and individuals of often stark cultural contrast, that the participants are able to articulate and institutionalize their differences. 

To this end, without actually sitting at a treaty table, the Summit performs a number of tasks that serve to bolster the First Nations’ ability to obtain the procedures and results they desire. Apart from monitoring the Commission, as described above, the Summit also works with the other principals on a rolling basis to revise policies and practices at the center of the Treaty Process, such as the use of interim measures and the governments’ reliance on relatively narrow mandates.
 In general, the Summit appears to be developing increasingly close relationships with the two other principals, in particular with the BC government. Though tensions remain, these two institutions have begun to collaborate on issues of common concern in a manner that further suggests a role for the Summit that extends beyond resolving the “Indian Land Question.” A salient example of such collaboration is the September 9, 2002 Memorandum of Understanding signed between the BC government, the Summit, the UBCIC, and other groups representing aboriginal and Métis interests in the province, which established a Joint Aboriginal Management Committee to address the troubled relationship between First Nation communities in BC and the provincial Ministry of Children and Family Development.
 The Joint Aboriginal Management Committee was intended to institutionalize a dialogue and decision-making process that recognized the importance, on both a normative and a practical level, of First Nation participation in crafting solutions to a situation that has seen a vastly disproportionate number of aboriginal children enter provincial care.
 

Such developments perpetuate the emergent inter-governmental relationship, which is an important departure from the traditional First Nation insistence on “nation-to-nation” talks, which by definition excluded the province from bilateral interaction between the First Nations and the federal government. Still largely lacking in content, the Summit and the BC government have formalized this “government-to-government” relationship in a Protocol, signed initially in 1993, but renewed in each of 1996, 2000 and now 2003.
 In the most recent version of the Protocol, the parties express a common intention to establish a policy forum for addressing bilateral issues, as well as a shared desire to develop new approaches to improve First Nations’ quality of life, before and after the conclusion of any treaties.
 But, despite such sunny statements, tensions remain between the Summit and the BC government, not to mention between both of them and the federal government. The provincial government’s recent failure to consult the Summit when shaping its general policy on ministry consultation with First Nations is perhaps an ironic example of the difficulties facing this evolving relationship, but it is also one that deeply troubles the Summit and its members.

While its more traditional political activities yield equal measures of progress and frustration, the Summit also engages in less formal activities that contribute much to the First Nations’ influence both within and beyond the Treaty Process. Publicity is one of its most important charges, as, despite the political and economic significance of aboriginal rights and title generally, the Treaty Process is not a salient issue among the general population. To raise and maintain awareness, it operates a website dedicated to gathering and distributing information about the Process and other developments concerning First Nations in British Columbia.
 It also publishes reports on a variety of issues, ranging from technical matters concerning the Treaty Process to more general questions of resource management.
 Beyond publicity, the Summit also provides a range of capacity building materials for First Nations. The Fiscal Arrangements User Model, developed in cooperation with Canada, BC and First Nations across the province, enables First Nations that have the requisite statistical data to compare the financial implications of alternative fiscal policies over a twenty year period.
 This modeling tool is intended to assist First Nations in making informed and effective financial decisions in negotiations. 

The Summit also acts as a site for interaction between First Nations and influential non-First Nation groups, so as to facilitate the formation of new personal, cultural and institutional bonds across existing differences. Though the Summit’s conferences with B.C. industry, known as Business at the Summit, have been discontinued due to declining results, its ongoing relationship with the Union of British Columbia Municipalities (the “UBCM”) has been much more fruitful.
 Initiated with a relatively small event – a one day workshop, at which approximately eighty representatives each of local government and First Nations in BC examined case studies of cooperation between the two groups – and spurred on by the discovery and elaboration of surprisingly similar interests, the informal alliance between the Summit and the UBCM has proven valuable for all parties involved.
 Though flexible and evolving, their relationship is documented by certain formal statements, including a memorandum of understanding, which incorporates a formal framework for dialogue between municipalities and First Nations groups, and a more recent guide to effective dispute resolution tailored to their members.
 These meetings, ranging from the isolated to the iterated, between First Nations and groups whose identities coalesce around other notions, help participants to alleviate fears that stem from untested assumptions and to build relationships based on common interests, dialogue and joint activity. But the participants do not simply discover that their settled objectives, once thought to be contradictory or at best unrelated, somehow naturally overlap. Rather, they establish, through mutual engagement, a rough understanding of each other’s situations and interests, which in turn informs their understanding of their own predicaments and goals. These meetings enable participants to amend their models of themselves and their interlocutors in ways that render both their similarities and their differences more concrete – and more amenable to practical use. They are able to identify areas of overlap and areas of divergence – which can be both valuable and treacherous – and thus subtly weaken and transform existing relationships and patterns of political behavior that rely upon assumptions that do not hold in new social conditions.  


The Summit’s most recent remarks on the Treaty Process suggest a similar understanding of its dynamic operation, but also some trepidation as to its long-term value as a tool for addressing its members most pressing concerns. At a 2002 meeting with the Premier and the provincial Cabinet, the Summit delivered a clear-eyed, yet buoyant, account of the Treaty Process, and described in detail areas of promise and of concern. As a general matter, it emphasized that, from at least one angle, the principals’ interests align, because resolution of outstanding legal and political disputes concerning aboriginal title will reduce economic uncertainty in the province, which in turn likely will lure investment, domestic and international alike.
 It also suggested that to focus solely on the “land question” of aboriginal title would not address the First Nations’ larger concerns, and that effective discussions must encompass “Day-to-Day Social & Economic Issues,” such as education, health and economic development. In addition, the Summit stated repeatedly that the legal landscape has evolved significantly since the Treaty Process began, and that these developments should serve to reinforce all parties’ good faith efforts to reach settlements that benefit everyone involved.
 It recognized certain positive developments, such as the continuation of a government-to-government relationship and the acceptance by the province of the need to discuss compensation, revenue sharing and co-management of various government services.
 But, it also analyzed a number of flaws in the Treaty Process, some of which present significant obstacles to workable solutions. In particular, the Summit argued that both governments gradually have betrayed the recommendations and spirit of the Task Force Report by adopting narrow, rigid negotiating mandates that prevent true reconciliation between the parties.
 It also suggested that the provincial share of negotiation support funding is entirely inadequate, as it currently contributes only forty percent of the twenty percent of funding provided in the form of grants, which equals only eight percent of total funding for First Nation participation in the Treaty Process.
 Despite these criticisms, the Summit affirmed its commitment to establishing “a new relationship based on reconciliation, accommodation, respect and recognition,” and insisted that the government-to-government protocol be renewed.
 


Unfortunately, just one year later, the Summit’s tone grew much more aggressive and pessimistic, to reflect a period during which the provincial government’s actions diverged substantially from its benign rhetoric. In 2002, the Summit had welcomed the other principals’ decision to cease demanding the “extinguishment” of aboriginal rights, and that any settlement reached would be “final,” by reminding them that “[r]econciliation is an ongoing process” and suggesting that they “must do away with more than just words.”
 In contrast, in a 2003 presentation to the B.C. Premier and Cabinet, the Summit attacked the province for betraying the spirit of that decision and employing alternative language “to achieve the effect of extinguishment.”
 Overall, its 2003 presentation evoked betrayal and anger. To great effect, the Summit contrasted excerpts of that year’s Throne Speech, which had displayed remarkable candor and openness in recognizing the provincial government’s share of responsibility for the suffering visited upon BC First Nations from 1871, when the province joined confederation, to the present, with the actual behavior of the government and its negotiators, which had demonstrated equally remarkable indifference to First Nations’ material needs and demands for real recognition.
 It further changed its argumentative approach by drawing more heavily upon comparative and international materials, with an explicit call to build upon promising developments in other countries struggling with colonial histories, such as Australia, as well as a dramatic reference to the United Nations Draft Declaration on Indigenous Rights.
 But, again, though the Summit blasted the government for its “hollow” and insincere expressions of recognition and its failure to deliver on the promises of the 2003 Throne Speech, it also suggested concrete ways to move beyond any encroaching impasse. It identified precisely those negotiating strategies it felt had undermined the province’s credibility, along with the Process itself, and then defined some of the many issues that remain to be engaged.
 Not only did the Summit organize these issues thematically – social and cultural, political, land and resources, economic – it also noted specific opportunities, both institutional and temporal, for addressing them.
 

Perhaps, then, the title of a short statement published between these two presentations best captures the Summit’s stance towards the Treaty Process: “Cautious Optimism.”
 Its hope that the Process, with its resilient architecture and an increasingly favorable legal environment, will produce positive outcomes, is tempered by ten years of change so glacial that to determine the extent of progress is, in many ways, not possible. So many features of the political, legal and economic landscape have changed that First Nations, along with the Summit, have difficulty comparing their current situation with that of a decade past, not to mention with what may have been achieved through ten years’ effort in an alternative of endeavour. This mutable social environment, together with often nebulous treaty negotiations, likely drives the Summit’s push to introduce “measurable benchmarks” and systems to monitor progress and performance into the Treaty Process.
 Recent years have injected the Summit with a sense of impatience, not only because of the governments’ wavering and foot-dragging, but also due to the promise extended by the courts and the Process itself. 

During these years, the Summit has put forth a promise of its own, one suggested by the gradual expansion of its interaction with the other principals and the growing boldness of its pronouncements. It has emerged as a potential locus for a viable, province-wide First Nations identity, one that extends beyond the narrow temporal and substantive restrictions of the six-stage Treaty Process. Its transparency, in combination with its role as a place for deliberation among First Nations on matters of common importance, suggests that the Summit may serve as a site for constructing, if only incrementally, a shared aboriginal identity that stems from concrete mutual engagement, rather than imperial fiat or blunt reaction to government policy. Building upon its formal equality with the provincial and federal governments, the Summit has asserted itself in areas arguably beyond the competences initially envisioned. The subtitle of the rolling protocol on government-to-government relations reflects this development, where it reads “Between: The First Nations Represented by the First Nations Summit.”
 The protocol is related to the Treaty Process, but only tangentially. Along with the Process, it is part of a larger and more subtle shift towards inter-governmental relationships between the Crown and First Nations in BC, a shift in which the Summit is positioned to play a very important role.
 

The transition from the traditional insistence on nation-to-nation talks to inter-governmentalism reflects a more pragmatic approach from all parties involved. Contrary to the assertions of certain groups, this shift does not constitute an abandonment of aboriginal identity or a compromise of aboriginal rights and land claims.
 Rather, it is an abandonment of a formalist conception of culture and identity, in favour of a more direct concern for constituents’ actual needs, which include many matters that fall within provincial jurisdiction, such as health, education, and child and family services. Rejecting the anachronistic notion of identity enshrined in the rigid “nation-to-nation” model of negotiations does not entail a rejection of traditional cultural practices and beliefs, nor does it render impossible any coherent notion of First Nation identity. Instead, it suggests that new forms of aboriginal identity may be emerging that are better suited to addressing the problems facing First Nations today. As their representatives become accustomed to engaging with one another at the Summit, and as their constituents become habituated to reaping the benefits of even limited Summit success, the accretion of this province-wide layer of aboriginal identity may become more distinct. Political activity, legitimacy and cultural identity are not discrete and fixed, but interrelated and in flux. As new forms of political activity evolve, such as the Treaty Process and other practices in the shift towards inter-governmentalism, so will new notions of legitimacy, culture and identity. In turn, these evolving conceptions of legitimacy, culture and identity will influence the forms of political activity in which the parties engage. These relationships are unavoidable, but their character and rolling results are by no means guaranteed. To further promote the sorts of positive developments promised by the Summit and the Treaty Process, genuine participation from the other principals is necessary: it requires stable financial and institutional support, along with shared political commitment. Unfortunately, the Summit’s recent public statements suggest increasing frustration with the provincial government’s inconsistency and general reluctance to engage in this endeavour.
 The government’s apparent willingness to ratchet up its rhetoric to manipulate broader public opinion, in combination with its continued failure to close the gap between promises and practice, threatens to scuttle the subtle progress made so far, as the Summit and its members are not privy to the motivations that may align the province’s actions with the First Nations’ interests, and instead interpret them simply as evidence of bad faith.  Such problems must be addressed openly and by all sides, or the principals risk sacrificing the appeal of the Treaty Process as an alternative means for addressing inter-cultural concerns, and the parties may retreat to the polarized confines of the roadblock, legislature or courtroom. 

B. The British Columbia Government

Although recent actions of the provincial government contributed much to the air of uncertainty and dissatisfaction that has surrounded the Treaty Process, they should not obscure the initial promise of its decision just to participate in this constitutional project.  Historically, the provincial government had little involvement with the governance of First Nations and even less willingness to become further engaged: the federal government enjoyed exclusive jurisdiction over “Indians,” which it exploited fully through the Indian Act, and for decades the provincial government saw little gain in disrupting this arrangement.  By electing in 1990, first to constitute a third side to the negotiations between the Nisga’a Nation and the federal Crown, and then to take part in the BC Claims Task Force, the B.C. government signaled a new commitment to innovation and involvement with First Nations, one which addressed the constitutional assignment of heads of power not as a shield from change and experimentation, but as a means of engagement with other loci of knowledge and influence, such as First Nations communities and the federal government.  

This sharp shift in the provincial stance lent the Treaty Process much of its dynamism and encouraged observers and participants alike to develop a host of ambitious expectations as to just what the Process could achieve.  Though valuable for the strong impetus it lent to the development and early years of the Process, the dramatic reversal in provincial policy has since proven problematic, as it buoyed hopes – some of which may have verged on the romantic – that subsequent developments have not kept afloat.  Now, these expectations – submerged beneath prevailing practices and sharpened by the wear of unrealistic rhetoric – threaten the progress of the Treaty Process.  At best, they serve to impede its movement and alter its path, some subtly, some less so, such that its development often is dictated more by mutual recriminations than collaboration and clear reflection.  At worst, they threaten to wreck the entire project as the hopes of participants and important constituencies diverge too far from the conditions actually enjoyed. 

The B.C. government’s participation in the Treaty Process, and its relationship with First Nations more generally, is a complex and often ambiguous matter.  Regardless of the public exhortations of the various players, it does not yield to simple analysis: the government’s actions must be considered from multiple perspectives within their messy context and its rhetoric must be parsed to discern useful content from troublesome posturing.  Three themes emerge upon a closer consideration of the provincial Crown’s experience as a principal in the Treaty Process.  First, the government’s willingness to experiment with new institutional arrangements evinces the spirit of inter-governmentalism introduced above and promises to transform the Process as well as the province.  Second, inconsistency has plagued the provincial government and continues to endanger the Treaty Process because it squanders positive momentum and erodes the goodwill of the other parties.  Finally, the notion of certainty, which both the provincial and the federal governments have placed at the center of their agenda, can and must be understood in a manner intelligible and acceptable to all parties, including the First Nations and the Summit.  Although both governments often present certainty as an absolute end-state, a concrete objective of somehow resolving all outstanding legal issues between the two Crowns and the First Nations, this understanding excludes the perspective of those First Nations that view the Treaty Process not as a means of reaching an ultimate solution, but as a way of reshaping existing relationships so as to better prepare all parties to address problems in the future.  Instead, the parties should strive to understand certainty as common progress away from the mutually unacceptable conditions that have prevailed in British Columbia for decades.  Such an understanding reflects the major characteristics of the Treaty Process – it is provisional, collaborative and oriented towards solving problems – while remaining sufficiently ambiguous to encourage input from all interested parties.  These three themes inform this model of the B.C. government’s engagement in the Treaty Process, which aims to spur reflection and change in provincial practices. 

1. The Emergence of Inter-Governmentalism


For more than a century, despite persistent pressure from aboriginal groups, the BC government maintained its position that aboriginal title did not exist in the province, such that title to all land vested in the Crown.  Under the Constitution Act, 1867 and the Terms of Union signed upon British Columbia’s entry into confederation in 1871, the federal government assumed competence over “Indians and land reserved for Indians,” although the province had control over the creation of Indian reserves.
  Unsurprisingly, these early constitutive documents made no mention of aboriginal title, and the provincial government operated as though the “Indian land question” had been resolved and questions of aboriginal rights accrued to the federal sphere.  The federal government regulated virtually all aspects of aboriginal life through the Indian Act, and the provincial government acted as though it had little reason or basis for engaging with its aboriginal population.  The provincial government maintained its position even after the Supreme Court of Canada’s decision in R. v. Calder, in which it insisted that aboriginal title did exist in British Columbia, but did not describe the legal impact of that title or determine whether the plaintiff group, the Nisga’a First Nation, possessed it.
  It did not budge even when the federal government began self-government negotiations with the Nisga’a in 1976, or when the Charter of Rights and Freedoms enshrined aboriginal rights and title in the Canadian constitution in 1982.


The BC government did not accept the “Indian land question” as open until 1990, when it joined the Nisga’a and the government of Canada in the tripartite negotiations that served as a rough precedent for the Treaty Process. This policy shift followed decades of unprecedented organization and activism on the part of First Nations across British Columbia and Canada, generally, in which public demonstrations, judicial decisions and even violent blockades brought matters involving First Nations to a new level of prominence. The decision to participate in the Nisga’a negotiations formed part of an overall overhaul of provincial policies towards First Nations, which began in 1989 with the appointment of the Premier’s Council on Native Affairs, an advisory body established to liaise between First Nations and the BC government. The province’s position progressed rapidly after the creation of this Council, as it entered the Nisga’a talks in August, 1990, and joined with the federal government and representatives of the First Nations in establishing the BC Claims Task Force in December of that same year. Though the Mohawk standoff in Quebec in the summer of 1990 and related protests in British Columbia surely accelerated this pace, these changes should not be read as mere reactions in fear of possibly violent conflict, but as parts of a reasoned response to an evolving legal and political environment. The province and many of its residents were increasingly concerned with what is now known as “certainty” – most generally, the legal status of land and other rights within the province, in light of the accretion of unsettling political and legal developments across the country – a concern that continues to drive many of the provincial government’s decisions towards treaty negotiations today. But, by endorsing the Task Force’s recommendations and becoming one of the three principals to the tripartite Treaty Process, the provincial government signaled a new, flexible and pragmatic approach to issues of First Nations land and governance, which appeared to bode well for the aboriginal peoples in BC.


By participating in the Treaty Process, the provincial government moved away from its own formalist model of Crown-First Nation relations, which had no place for the province, to a vision of inter-governmentalism that overlaps somewhat with that of the Summit. Importantly, the Treaty Process is largely First Nation-driven: representatives from First Nations precipitated its creation by meeting with the provincial and federal governments, and individual First Nations choose whether to initiate their own treaty tables within it. Though the two levels of government have played large roles in designing and revising the Process, and continue to perform important monitoring and guidance functions, they cannot compel any First Nation to begin or remain at a treaty table, nor can they exclude from the negotiations any matters raised by a First Nation. The provincial government now has recognized that the “Indian Land Question” has not been resolved, and that First Nations must play a central role in addressing it. It also has accepted that the text of the Constitution Act, 1867 in no way precludes the provinces’ participation in negotiations with First Nations. Instead, as some of its other actions have shown, the province now realizes that its own constitutional heads of power are important footholds in negotiating effective arrangements that address the needs of all of its constituents, aboriginal and otherwise. 


Despite cultural differences, First Nations and non-aboriginal residents share many common concerns in areas subject to provincial regulation, such as health care, education and child and family services. The inequality between First Nations and non-aboriginals, particularly with respect to these matters, is well entrenched often despite significant government efforts: aboriginal peoples suffer from relatively high rates of physical and mental illness
; they enjoy lower levels of academic achievement in and graduation from the public school system
; and a disproportionate number of their children are in the care of the province.
 In recent years, though, the BC government has worked to address these problems not by simply allocating more resources to the relevant government agencies, but by partnering with the affected First Nations in innovative ways, so as to include them more effectively in the problem-solving process. 


To implement such partnerships, the provincial government has used an array of techniques that includes the two varieties of temporary measures provided for within the Treaty Process, as well as less familiar arrangements that fall beyond the formal boundaries of the Process.  As described in Section II.D., the two types of temporary measures envisaged within the Treaty Process are interim measures, which may be negotiated bilaterally at any stage of the Process, and treaty-related measures, which are limited to use in the later stages of the Process, negotiated trilaterally and funded equally by the two governments.  But, this general distinction is becoming less relevant as the parties experiment with more specialized forms of interim measures, which continue to address issues at the core of treaty talks, such as land and natural resource management, to reduce the negative impact of lengthy negotiations.  In fact, the provincial government now uses the term “treaty-related measures” and does not refer to “interim measures,” even though the latter was the only term used in the Task Force Report.  In its 2004 Throne Speech, the B.C. government referred to “[o]ver 150 treaty-related measures and other agreements” that it has concluded with First Nations.
  Also, in a May 2004 press release, the provincial Treaty Negotiations Office announced that, since May 2001, “[t]here have been over 300 agreements signed with First Nations, including treaty-related measures, economic development agreements, forestry direct awards, oil and gas consultations and parkland co-management agreements.”
 For the province, the term “interim measures” appears to have been supplanted by more specific categories of temporary agreements that it has negotiated and funded without federal participation. Alone, the province’s shift from the language of interim measures to that of treaty-related measures would not raise many concerns, as the latter can support treaty talks and often incorporate programs, such as governance and land use studies, that strongly resemble the initial description of interim measures. 


But, other trends that have accompanied this rhetorical shift now compound the fears of some parties, especially those of the Summit.  First, the types of temporary measures available have proliferated rapidly.  As suggested by the quotations directly above, the provincial government no longer relies only on the two categories familiar from the Treaty Process, it also experiments with measures that are more expressly commercial in nature, such as economic development projects, forestry agreements and oil and gas consultations.  The link between these sorts of measures and the Treaty Process is far more tenuous than that between the Process and treaty-related measures.  In contrast to the cultural- and governance-oriented programs supported by treaty-related measures, the objectives of the projects funded by these new types of temporary measures are entirely commercial and include the development of a water reservoir to support regional economic development, plans for a gold and gravel mining partnership and agreements to share timber revenue from lands under claims of aboriginal title.  Second, not only has the government expanded its arsenal of temporary measures, it also has become heavily reliant on measures apparently peripheral to the negotiation of comprehensive treaties.  In the same May 2004 press release, the Treaty Negotiations Offices stated that, in the three years since the B.C. Liberal Party entered office, it has established sixty-nine treaty-related measures with an aggregate cost of over $3.4 million.  During the same period, the province also funded one hundred and forty-five economic development projects worth $26.3 million, and, since September 2002, it has agreed to share forestry revenues of $55.6 million with various B.C. First Nations.
  The fact that the number and cost of these “alternative” measures so greatly exceed those figures for treaty-related measures suggests that the provincial government may be prioritizing the short-term influx of cash and infrastructure investment to First Nations at the expense of ensuring that those communities possess the capacity to manage such resources effectively.  In a February 2004 news release, the Summit expressed its dismay at these developments by claiming that the government was “providing little opportunity for negotiation and no long-term economic stability for First Nation’s (sic) communities” by relying so heavily on measures best characterized as short-term, economic and unilateral.
  Their strategic concern is that the use of such narrow, piecemeal arrangements will distract from, and ultimately derail, the process of comprehensive treaty negotiations.  Unfortunately for the Summit, despite these valid concerns, many First Nations have found the terms of such side agreements acceptable.  Although it is too soon to determine the precise effects these measures have had on the Treaty Process, their impact on the trajectory of negotiations, as well as on the relationships between the province and First Nations more generally, will grow more apparent in coming years.  Fortunately for the Summit – and for all parties affected by the Treaty Process – temporary measures are not the only means that the province has used to engage First Nations more fully in the problems of governance and development.

In fact, the B.C. government has worked to tailor many of its existing agencies and programs to more effectively address the needs of First Nations, and this practical focus has involved a realization that local knowledge, which in this context means the experience and understanding of aboriginal peoples themselves, is essential to defining and achieving workable goals.  This emphasis is especially prominent in its approach to healthcare, where aboriginal people are prominent in the government’s objectives, strategies and performance measures. Not only does the BC government expressly aim to address the health inequalities faced by its aboriginal residents, it also recognizes that, to do so, it must ensure their formalized participation in the planning and delivery of health care, and tailor its statistical indicators to their needs.
  These organizational experiments also may encourage adaptations by other institutions in the province.  For example, in recent years the First Nations Summit has addressed issues of health care by creating the First Nations Chiefs’ Health Committee, which collaborated with the B.C. Ministry of Health Planning to publish a joint handbook on First Nations health.  Despite the limited purpose of this project – it was intended to gather and disseminate useful information concerning the services available to First Nations residents, not to address the systemic health problems facing them – it demonstrates how the institutional roles of both bodies may evolve incrementally.  Similarly, as described in Section III.A. above, the provincial government has worked with various representatives of aboriginal interests to establish the Joint Aboriginal Management Committee, which is intended to improve the relationship between the Ministry of Children and Family Development and aboriginal communities in the province.
  Again, this experiment engendered an institutional adjustment for the Summit, as it signed the Memorandum of Understanding that memorialized the joint committee as a representative of the First Nations in British Columbia, not as a principal of the Treaty Process. 
  Such initiatives demonstrate an intent to transform, not only the internal operations of the provincial government, but also the roles and responsibilities of bodies that represent aboriginal populations in the province, and the relationships between those institutions and the government.

The B.C. government also has demonstrated this commitment through an emphasis on aboriginal participation in shaping and delivering educational services in the province. Enshrined most recently in a 2003 Memorandum of Understanding between the Ministry of Education, the federal department of Indian Affairs and Northern Development, and the First Nations Education Steering Committee, the province has embraced the goal of enhancing First Nation influence and authority over the education of all First Nations students.
 Also, on the basis of a 1999 Memorandum of Understanding between a variety of First Nation and government representatives, the province has facilitated the creation of Enhancement Agreements between the province, individual school districts and local First Nation communities.
 These Enhancement Agreements, of which there are presently eleven, aim to improve the academic achievements of First Nation students while also increasing the general knowledge and respect for aboriginal culture and peoples in the community.
 They do so by institutionalizing a collaborative relationship between the school district and the relevant First Nation communities, which allows the participating First Nations greater influence over the content and funding of curricula in its geographic area. Unlike the Treaty Process, the negotiation of an Enhancement Agreement must be supported by both the First Nation and the school district, so non-First Nation groups may resist First Nation overtures if they wish.
 The Enhancement Agreements negotiated thus far vary widely and the provincial government does not dictate any necessary content, but most contain statements of guiding principles, empirical benchmarks and targets or means for generating them, and a mechanism tying future funding to the achievement of such targets.
 In turn, these local experiments have assisted in generating best practices that all schools and school districts in the province can employ to improve the effectiveness of teaching aboriginal students.
 The provincial government’s emergent willingness to involve aboriginal groups in innovative programs to improve the quality of government services is remarkable for how it suggests, without declaring, a new era of pragmatic inter-governmentalism in British Columbia. Also, it is valuable to note that, though such programs do align with the performance-oriented agenda of the Liberal government elected in 2001, the use of Enhancement Agreements preceded that election by almost two years. These approaches are not simply the product of a particular ideology or agenda: by focusing on such basic, common concerns, the government and First Nation representatives are increasingly able to render formerly intractable cultural differences soluble and to deploy such differences as tools in addressing diverse situations, rather than approaching them as obstacles to crafting a solution.

2. The Threat of Inconsistency


But, neither are such programs a panacea, for they do not address directly the more significant structural and normative issues of aboriginal rights and self-governance and because, despite their contributions, much of the BC government’s behaviour continues to raise concerns for the viability of the Treaty Process. Generally, these concerns stem from the government’s inconsistency, or, more hospitably, its ambiguity, towards the Treaty Process itself. While willing to explore experimental approaches to augment the quality of services delivered to aboriginal people and British Columbia residents generally, the provincial government has often appeared reluctant to commit completely to the negotiations. Again, the government’s stance has not changed much since the 2001 election, as many prominent aspects of this ambiguity persisted in the seven preceding years of negotiations under the provincial New Democratic Party. Rather, the provincial government’s inability to engage fully with the Treaty Process appears to stem from the relatively low priority that successive governments have placed on this issue. This claim is not inconsistent with the rapid developments of the early 1990s that engendered the Treaty Process and its tripartite structure, because the general salience of such matters has declined significantly since then. Though aboriginal rights and unrest were hot political topics in the years just prior to the founding of the Treaty Process, they have been eclipsed by other matters in recent years. In some ways, this lower profile has assisted the Process and its participants in making the progress that they have, as they have been able to draw upon the necessary local knowledge and build legitimacy in a more direct fashion, without being subject to the crass, uninformed scrutiny of the general media and broader, unengaged public. But, it also may have hindered the Process by enabling the province, not to mention the federal government, to compromise its commitment to the Process in favour of other, more immediate concerns, without facing significant political costs. The provincial government’s wavering, though not yet fatal to the Treaty Process, is a source of frustration for many other participants, such as the First Nations, the Summit and the municipalities. Further analysis may suggest not only the actual concerns driving apparently inconsistent decisions, but also interpretations that defuse the other parties’ frustrations before they escalate to intractable, mutual distrust. 


The provincial government displays two types of inconsistency. The first is temporal, as successive governments embrace shifting policies and high turnover rates among negotiators disrupt the continuity at individual tables. The second is substantive: it involves the government’s rhetoric and its practice, as its public statements often diverge from contemporaneous actions, as well as from any apparent objectives. Though neither dimension is trivial, the latter is more troubling because it raises greater reputational concerns for the province, as participating First Nations, the Summit and others continually question the integrity of its commitment to the Treaty Process. 


Temporal inconsistency, though frustrating, presents less fundamental concerns because, to some extent, it is to be expected and even welcomed. Governments should, and often do, adapt their policies as situations evolve. Also, governments introduce new policies to capture votes in elections, and the Treaty Process has survived two political transitions at the provincial level, first from the Social Credit Party to the New Democratic Party in 1991
, and then to the B.C. Liberal Party in 2001. Generally, such practices serve to ensure the responsiveness and legitimacy of elected governments. But, changes in policy and practice can alarm when they appear unrelated to the relative success of existing approaches. One such troubling aspect of the provincial government’s participation in the Treaty Process is the speed with which its negotiators turnover and rotate through various treaty tables. 

The province negotiates via representatives who each sit at a small number of tables, which proves efficient because tables generally meet intermittently and developments emerge slowly.
 In addition, each negotiator is exposed to a variety of cultural and practical contexts, as each treaty table presents a different constellation of histories, demands and tradeoffs. Also, the province sometimes staffs more than one negotiator at a single table, in which case one of them will be considered the Chief Negotiator.
 This array of experience, which is likely to be diverse without becoming chaotic, may enable the province’s representatives to develop a robust set of negotiating skills with traction in a wide range of situations. But, such benefits will accrue only if the negotiators remain in those positions for a sufficient amount of time. In addition, the province may sacrifice the goodwill of its interlocutors if the tenure of its negotiators is too short. Personal relationships between negotiators may prove valuable when the parties seem far apart on critical issues, and such relationships cannot develop when, for example, the Katzie First Nation confronts seven different provincial negotiators in just ten years of talks.
 In contrast, during the same period, the Canadian government has sent four different representatives to the table and the Katzie just two.
 Whatever the provincial government’s intent in making such swift substitutions, or even if these changes are attributable to its inability to retain dedicated staff, they do not reinforce a positive relationship at the treaty table, but rather raise suspicion as to its actual desire to reach a negotiated settlement.


Similarly, rapid changes in the content and extent of negotiators’ mandates can cause consternation among the other parties to the Treaty Process. The Sechelt Indian Band, the first to reach Stage 5 of the Process, has expressed frustration at the history of such swings in the mandates of provincial representatives.
 Formally, these mandates are guided by the provincial Treaty Negotiations Office, which is led by the provincial Attorney General. In an ostensible effort to remedy this problem, the B.C. Liberal Party campaigned for election in 2001 on a promise to put the mandate of its negotiators to a provincial referendum. Upon a sweeping victory, it promptly did so by pulling a number of issues off of treaty tables pending use of a novel mass mail-in ballot system in May 2002. Critics harpooned this decision as racially biased and unconstitutional, while the government defended its approach as a way “to give the people of British Columbia a direct voice in the principles that should guide the province’s treaty negotiations.”
 Both sides seem to have been in the right. Technically, the referendum tanked, as it garnered only a 30% response rate while compromising voter secrecy with signature requirements and envelopes displaying the respondent’s name and other personal information.
 Legally, its content was questionable. Structured as eight principles to which respondents could state “Yes” or “No,” the referendum ballot was criticized for employing a high level of generality to induce the government’s desired response and, like all referendums, offering overly simplistic answers to nuanced social problems.
 In addition, the questions raised constitutional concerns about the province’s competence to dictate matters potentially involving constitutional aboriginal rights, such as hunting and fishing rights and aboriginal tax exemptions.
 

Tactically, though, the referendum appears to have been a success, as at least 80% of respondents voted “Yes” to each of the government’s eight principles. The provincial Attorney General referred to the government’s “strong mandate to move forward with a clear set of principles” when issuing new instructions to negotiators following the referendum.
 Perhaps most tellingly, since the province announced the results on July 3, 2002, four treaty tables have reached Agreements in Principle, while only two had done so in the preceding eight years. Though much of the groundwork for these AiPs was laid before the referendum, the government could take comfort in the fact that the poll did not prove to be the doomsday scenario predicted by many critics. But, despite its success in providing clarity and consistency to the mandates of provincial negotiators, the referendum may have contributed to the second type of inconsistency described above, by widening the gap between the provincial government’s rhetoric and its actions in relation to the Treaty Process. 

Prior to the 2001 election campaign and the subsequent referendum, the Treaty Process was peripheral to the provincial political scene. Generally, it went undetected by many residents of the province, even though their various political representatives participated to different extents. In this context, the B.C. Liberal Party’s campaign emphasis on the Treaty Process could have supported at least two distinct interpretations. First, it could have evinced a genuine concern with raising the profile of these issues and enhancing popular input into the Process. The previously low profile of the Treaty Process could have raised concerns about the broad political legitimacy of any final treaties, since prior awareness of the Process, even without ongoing direct involvement, may prove essential to future public support. In addition, low levels of awareness, participation and pressure from any one group or sector of society could lead to unbalanced treaties that do not adequately protect that group’s interests. In practice, these concerns over legitimacy and results are inseparable, as such uneven treaties would be unlikely garner broad support. Alternatively, the B.C. Liberals’ approach could have seemed too risky, as it appeared to provide an opportunity for all parties to retreat from any emergent common ground into rigid, short-sighted positions. The provincial government, bolstered by the referendum results, could have ignored persistent economic uncertainty and legal commands and adopted a stance far less sensitive to the potential overlap between aboriginal and general provincial interests. Similarly, the government’s willingness to rely on such a crude poll of a largely non-aboriginal population could have affronted the First Nations and prompted them to withdraw from the Treaty Process to some degree. Also, this retreat need not have been uniform, and divergent First Nation reactions to the referendum could have splintered the intriguing consensus emerging around the First Nations Summit. By subjecting it to intense public scrutiny, the B.C. Liberals risked disrupting the delicate political disequilibrium that had enabled the parties to craft the Treaty Process in the first place.  

Ultimately, the effects of the referendum hewed to neither extreme. Further investigation and subsequent developments suggest that the B.C. Liberals did not intend simply to enhance public participation in the Treaty Process dialogue, or even to improve ultimate support for any final agreements. Publicly framed as an opportunity to permit public input to the trajectory of treaty talks, the actual ends of the referendum were quite different. First, and somewhat ironically, the referendum now appears to have been a tactic to quell both radical members of the B.C. Liberal Party and politically extreme portions of the general population. Though critics attacked it as a means to grant legitimacy to racist extremists in the province, insiders to the Treaty Process understood that it would never operate in such fashion. Rather, it served to neutralize a perceived general opposition to treaties among voters, thought to stem largely from a reaction to the Nisga’a Treaty, and it did so without actually restricting the policy options of the provincial government.
 The eight principles are just principles, and they were drafted at such a high level of generality as to not have any necessary impact on concrete negotiation decisions. Though the Attorney General insisted in his instructions to provincial negotiators that they “are to be guided by these principles,” the referendum merely cleared the way for the new provincial government to promote its own policies at the treaty table.
 Though these policies may cohere generally with the eight principles, the numerous collaborative programs described above suggest that the B.C. Liberals’ approach to First Nations is much more pragmatic than critics of the referendum initially suggested. 

Second, the B.C. Liberals did not intend the referendum simply to increase public participation in the Treaty Process, but more specifically to ensure that such participation occurred through the provincial government, rather than other institutions, such as municipalities. As mentioned in Section II.C, the provincial government in 2002 halted its funding for three types of bodies intended to facilitate the participation of local representatives in the Treaty Process: Treaty Advisory Committees, Regional Advisory Committees and the Treaty Negotiations Advisory Committee.
 Although some Treaty Advisory Committees continue to exist, their roles have retracted post-referendum as the provincial government has asserted itself as the sole representative of local, non-aboriginal interests in the province.
 The Treaty Commission has instituted new and somewhat ad hoc arrangements for direct consultation with local communities, but these working groups and “regional visioning” sessions are not poised to compete for influence with the province. With its broad, populist principles and intense media saturation, the referendum encouraged a public perception of the provincial government as a desirable locus for political developments concerning treaties in the province. In connection with these funding cuts, which hamper the practical abilities of municipalities to participate in the Treaty Process, the referendum enabled the B.C. Liberals to diminish further their political opportunities for involvement. In this way, it functioned as part of a larger effort to concentrate control over the Process in the provincial government, at the expense of other potential loci for interests. 

Finally, rather than explode in full view, the Treaty Process has once again retreated from public sight. Though the causes of this development are myriad, it is important to note that the referendum did not constitute the first wave in a provincial effort to manipulate, or even derail entirely, the Treaty Process by brute force of uninformed public opinion. Instead, it seems to have been tailored to achieve the more nuanced and limited objectives described above: defusing extreme elements within both the party and the general electorate and diminishing the number of roles available for potential institutional competitors. Though it effectively stalled talks for eighteen months, this disruption has proven temporary, and the Treaty Process, despite enjoying a recent run of rapid achievements, no longer dominates the political scene in the province. In addition, this withdrawal – whether of the Treaty Process from the public or of the public from the Treaty Process – need not be lamented as evidence that the Process lacks legitimacy. Though public participation remains a powerful norm for legitimating government action, such participation can take different forms, some of which are deployed within the Treaty Process. In retrospect, the referendum increasingly resembles the “speedbump” to which a representative of the First Nations Summit analogized it.
 Despite some jostling and a brief delay in progress, the referendum did not demolish the legal and social conditions that made the Treaty Process feasible.

Unfortunately, the Treaty Process also did not mark the end of the B.C. government’s troubling tendency to act contrary to its rhetoric. Two post-referendum examples of the province’s substantive inconsistency are most glaring. First, in October 2002, the province issued a consultation policy intended to govern all aspects of its ministries’ relationships with aboriginal peoples in the province.
 It did not address the Treaty Process directly, but rather areas in which inter-governmental relationships are emerging, such as the regulation of forestry resources. The Policy, which is applied consistently across the entire government, consists of a general discussion of the legal context, which includes a skeletal analysis of key appellate decisions, and a more detailed set of operational guidelines and procedures to ensure that aboriginal interests are considered appropriately in decisions concerning land and resource use.
 The drafters of the policy acknowledged that provincial ministries already had operational guidelines to govern consultations with aboriginal peoples, so they phrased the policy at a level of generality sufficient to encompass this existing diversity, but without compromising a central principle: the scope and depth of consultation must be consistent with the soundness of the particular claim to aboriginal rights or title.
 To this end, the policy divides the consultation process into four stages and provides government decision-makers with a series of factors or indicators at each stage to guide their discretion towards more consultation or less.
 The B.C. government intended the consultation policy to satisfy its obligation, described initially by the Supreme Court of Canada in Delgamuukw v. The Queen and supplemented by the British Columbia Court of Appeals in two subsequent cases, to consult with aboriginal peoples before acting in a manner that may infringe upon aboriginal title that has been asserted, but not proven in court.
 Again, the adoption of such a policy, even though phrased in frustrating generalities, contrasts sharply with the province’s response to the Supreme Court’s Calder decision in 1973, when it simply ignored the possible existence of aboriginal title in the province. But, in what may be seen by some as the pinnacle of irony and by others as the height of hubris, the government failed to consult any First Nations in the crafting of this Consultation Policy. To some observers, such as the Summit, the Consultation Policy, despite its grandiose title and purported conciliatory purpose, is just one more unilateral decision belying the government’s lack of good faith in engaging with First Nations as equal partners in governance.
 

Second, in its 2003 Throne Speech, the B.C. government publicly acknowledged the role provincial governments have played in entrenching the unequal conditions facing First Nations and assumed responsibility “to heal the wounds that time has wrought.”
 In a section entitled “Recognition and Reconciliation with First Nations,” it noted the various ways in which governments have failed First Nations and promised to work together “in a new partnership of optimism and hope, as one of many peoples, in pursuit of common goals.”
 But, just twelve months later, the same government delivered a budget that cut the funding of the provincial Treaty Negotiations Office by thirty-seven percent from 2004 to 2006 and enraged other Process participants.
 This reduction in financial support, combined with the government’s emphasis in the 2004 Throne Speech on the number of temporary economic and treaty-related measures that it has concluded, raise the concern that, despite the rhetorical flourishes of the previous Speech
, it is more interested in short-term economic arrangements than long-term partnerships and true collaboration with First Nations.


The inconsistencies, temporal and substantive, that seem to permeate the province’s approach to the Treaty Process are a substantial obstacle to workable final treaties. Some degree of fluctuation over time must be expected, even welcomed, but excessive negotiator turnover undermines important personal relationships at the treaty tables. More importantly, discrepancies between the government’s words and actions raise justified alarm over whether it ever acts in good faith towards the Process and the other principals. Some instances of substantive inconsistency, such as the 2002 referendum, can be interpreted as consistent with the goals and spirit of the Treaty Process by reference to tough politicking. But others, namely the recent reductions in funding to the Treaty Negotiations Office coupled with the enhanced use of interim measures and inter-governmental arrangements such as those described in Section III.B.1, cannot be explained so easily. Rather, they appear to suggest that many aspects of the B.C. government’s Treaty Process policy are driven by narrow self-interest at the expense of the Process’ larger motivating ideals. To the extent that the provincial government’s actions cannot be reconciled with the collaborative character of the Treaty Process, they threaten to erode the measure of good faith that the parties have built and alter their expectations such that further involvement and investment in the Process becomes undesirable.

3. The Risks of Certainty

Whereas the B.C. government’s inconsistencies introduce strategic concerns for the parties, its emphasis on “certainty” as the immediate objective of treaty talks raises conceptual issues that threaten to distract the parties from addressing their constituents’ interests most effectively. In this context, “certainty” is a contentious term; its use is more often polemical than practical. Presently, it is a term adrift in rhetoric. Both governments use it to describe the desired product of the Treaty Process: for the provincial government, it is the necessary precondition to mutual prosperity and justice.
  But, the First Nations interpret it as a synonym for “extinguishment,” which means the substitution of their rich, traditional aboriginal rights with sparse and codified treaty rights.
  That it involves the legal relationship between aboriginal rights and treaty rights is clear, but certainty also seems to engage unspecified political and economic considerations that make it difficult to contain and address discretely.  Currently, it provides no traction in negotiations for any of the parties; it serves only to reinforce their positions with their respective constituencies, rather than to enable negotiators to craft some common understanding.  This is not to say that the concept of “certainty” cannot be employed constructively within the Treaty Process, but rather that it must be anchored in some practical considerations – it must be given content that resonates with more than just one party’s position – before it can provide any such leverage.

An historical analysis provides a useful perspective on certainty, as it reveals the origins of the parties’ underlying concerns and suggests how subsequent posturing has obscured common interests and possibilities for cooperation. The desire for certainty appears to have arisen from the same social, economic and legal conditions of the 1970s, 1980s and early 1990s that spawned the Treaty Process itself. Legal change, such as the Supreme Court’s decision in R. v. Calder, in which it recognized that aboriginal title may exist in British Columbia, and the constitutional entrenchment of aboriginal rights and title, combined with some degree of social unrest, driven by increasingly prominent aboriginal political organizations, triggered questions for non-aboriginals as to the security of their existing property rights and governance practices. In turn, these legal questions raised economic concerns, as investments in areas potentially subject to claims of aboriginal rights and title suddenly appeared more risky. Similarly, these factors introduced questions for aboriginal peoples, especially in British Columbia where few treaties had been signed, as the content of their rights and title under the Constitution Act, 1982 remained largely undefined and rising political mobilization increased their awareness of such matters. In this context, it is unsurprising that the Task Force Report, which was drafted jointly by representatives of all three principals, reads “[i]n the negotiation of treaties certainty is an objective shared by all.”
 It also is not shocking that the Task Force Report does not define “certainty,” but rather follows this statement with a general description of treaties as “unique constitutional instruments” that will define and implement a range of rights and obligations, from interests in natural resources to governance practices.
 Despite lacking a clear definition, the Task Force Report valuably demonstrates that, at least initially, the principals shared an interest in obtaining certainty, even if they did not agree explicitly on what that interest was.

Rather, they can be seen as having agreed implicitly that such legal and economic uncertainty, their mutual condition during the preceding decades, was undesirable, and that they would use the Treaty Process to move towards a more desirable condition: certainty. From this perspective, certainty means a departure from, or the absence of, such pervasive uncertainty. This definition, though provisional, is neither evasive nor glib. Instead, it is practical, as it draws upon the principals’ initial understanding of the notion of certainty and places it at the center of the Treaty Process. Though it lacks particularized content, it connotes a specific orientation towards resolving open problems, one which can be used to critique the provincial government’s less inclusive understandings of certainty, which seem evince more posturing and polemics than practicality. 

The B.C. government’s approaches to certainty vary in their understanding of the conceptual relationship between aboriginal rights and rights enshrined in treaties, but they all share an assumption about the character of aboriginal rights that limits their utility and engenders conflict with First Nations. Traditionally, the B.C. government employed a notion of certainty known as the “cede, release and surrender” model, which was no more accommodating to aboriginal interests than its name suggests. It most clearly evokes the concept of extinguishment described above, as it involves the complete exchange of pre-existing, amorphous aboriginal rights for enumerated and defined treaty rights. Based on the nineteenth century precedent of Treaty 8, one of the few treaties signed in British Columbia prior to the Nisga’a Treaty, the “cede, release and surrender” model permits no conceptual continuity between the two sorts of rights. It is believed to provide certainty because no undefined aboriginal rights survive the signing of a treaty, so they cannot be invoked subsequently to disrupt the negotiated settlement. 

The Nisga’a Treaty reflects a different understanding of the relationship between aboriginal rights and treaty rights, but is assumed to provide certainty in the same manner, because no aboriginal rights escape its pincer attack uncodified. Labeled the “modification and release” approach, the model employed in the Nisga’a Treaty relied upon an assumption of continuity between pre-existing rights and treaty rights and enabled the parties to agree on the content of the rights ultimately enshrined without agreeing on their source. The Nisga’a accepted that their aboriginal rights, which included a right to self-government, were exhausted by the provisions of the Nisga’a Treaty and they agreed to release any such rights not enumerated within its terms. Thus, the Nisga’a’s pre-existing aboriginal rights were either modified into treaty rights or released upon the signing of the Treaty, such that no undefined right with the potential to disturb remained lurking on the periphery.

Most recently, the provincial government has adapted the Nisga’a Treaty approach to its negotiations in the Treaty Process in the form of the “non-assertion” model. As a more cumbersome alternative title is “modification without release,” the “non-assertion” model constitutes what may seem to be a compromise in favour of First Nations. Again, it assumes conceptual continuity between pre-existing aboriginal rights and negotiated treaty rights, and it does not require the parties to agree on the source of either. Also, in contrast to the “modification and release” model, it does not force the First Nation to relinquish claims to non-enumerated aboriginal rights as a condition to completing the treaty. Rather, it requires them to reach side agreements on matters that otherwise would be engaged by such rights, and to agree not to assert these non-enumerated rights during the life of the relevant side agreements. Conceptually, at least, the “non-assertion” model allows uncodified aboriginal rights to survive, but in practice the price of this approach may prove unacceptable. 


The “non-assertion” model introduces strategic concerns for First Nations largely because it permits the governments to parcel out aboriginal rights and resolve their most pressing interests without addressing other matters of importance to the First Nations. In theory, the creative use of side agreements may facilitate more rapid and flexible developments within the Treaty Process as the parties move forward on solutions that gain early acceptance and thus build shared positions that encourage broader agreement. But, that hypothesis assumes that the negotiation of such piecemeal arrangements will not affect the larger constellation of interests and incentives that make progressive negotiations possible in the first place. In practice, side agreements as envisioned by the “non-assertion” model risk upsetting the delicate disequilibrium that fostered the emergence of the Treaty Process and that the procedures suggested by Task Force Report promoted. If either level of government was able to entrench provisions that addressed its primary objectives in a treaty, which would receive constitutional protection, without incorporating language that similarly addressed First Nations’ central concerns, then they would have far fewer incentives to engage in additional treaty negotiations, now or in the future. First Nations may be placated temporarily by side-agreements lasting up to ten years, but upon expiry of such agreements, they may be disappointed by their lack of leverage in starting and performing another round of negotiations. Also, they may find they lack the resources to begin again such arduous talks. 

In this manner, as the governments satisfy their most politically important constituents and the First Nations exhaust their limited financial resources, side arrangements that initially appear provisional may become de facto permanent. Recently negotiated AiPs only reinforce this concern.  As noted in Section II.C, the flurry of AiPs published in 2003 present a potentially disappointing pattern: generally, provisions involving the governments’ traditional interests, namely land and resource management, are much more complete and detailed than provisions addressing matters important to First Nations, particularly self-government.
 None of the four AiPs expressly recognize the First Nation’s right to self-government. At best, the Tsawassen AiP provides that the Tsawassen Nation asserts such a right and that the federal government will negotiate the issue within the Final Agreement and any additional governance agreement: the provincial government makes no declaration on the matter.
 Rather, as intimated by each of the three documents, the provincial government would prefer to cabin provisions on self-government to a separate agreement entirely, one which “will not recognize, affirm, deny, abrogate, or derogate from” unenumerated aboriginal rights
, and which does not constitute any sort of treaty or land claims agreement.
 The governance agreements envisioned by the AiPs are instead statutory arrangements between the First Nation and the two governments, so they are not insulated or separated from the political processes that traditionally have excluded aboriginal peoples. They will resemble the delegated governance status currently enjoyed by municipalities. In addition to lacking the constitutional status of any final Treaty Process agreement, such governance agreements likely will have short, predetermined lengths. With such evidence emerging, the Summit’s criticism of the provincial government for employing language that achieves the same effect as the “cede, release and surrender” seems poignant. From at least one perspective, the provincial government’s post-referendum push for “certainty” by segregating issues for immediate and delayed – or central and peripheral – treatment strongly resembles an attempt to reassert the status quo, or to admit only the thinnest sliver of adjustment to prevailing government practices that First Nations will bear. 
The provincial government’s three models of certainty raise different practical and strategic concerns, but their common understanding of aboriginal rights as discrete rights amenable to identification, isolation and definition introduces a larger conceptual problem. Each of the models described above assumes that, through negotiations, parties can eliminate or suppress the unruly nature of aboriginal rights. The “cede, release and surrender” approach assumes that wild, undefined aboriginal rights can be gathered up in one bundle and exchanged definitively for orderly, codified treaty rights. Both versions of the “modification” approach – with or without release – assume that specific aboriginal rights can be delineated and separated, and that those rights upon which the parties agree can be recorded and ringfenced against those for which they cannot yet reach agreement. But, aboriginal rights need not be conceived so narrowly, as merely unrefined cousins of familiar common law and constitutional rights, to which we simply have not yet turned our full attention. Rather, as the courts have noted with increasing frequency, aboriginal rights are better understood as “sui generis”: they descend from a distinct aboriginal conceptual and legal tradition, yet still receive protection under Canadian common and constitutional law.
 Unfortunately, while both the courts and legal academics have noted that the concept of “sui generis” aboriginal rights can be used to reconcile European and Aboriginal legal cultures, the practical meaning of this term remains unclear: they have yet to explain in practical terms how this concept can be exploited to yield more just arrangements between groups and individuals in Canada.
 To suggest simply that such rights must be understood in light of their function as a means for reconciling previously distinct legal systems is insufficient, because it does not explain how such reconciliation is to occur.
 Yet, the Treaty Process is not condemned to founder between these contrasting notions of aboriginal rights – one positing them as legal oddities that can and must be recast in a more familiar manner and another describing them as some sort of vague, even ineffable, bridge between distinct legal cultures. 

Instead, the Treaty Process, and its ten years of inter-cultural legal negotiations, can provide alternative understandings of “certainty” and aboriginal rights that avoid the flaws of the two positions described above. These understandings are provisional, as they are based in the parties’ evolving experience, but they are also practical, based neither on untenable assumptions nor unhelpful abstractions.  The Treaty Process has yet to yield a single final agreement, but it has allowed for novel inter-governmental arrangements to emerge that have fostered enhanced aboriginal participation in governance throughout the province. These arrangements have been codified in various forms, but more important than their form has been the spirit and expectation of collaboration that they have engendered. Rather than as an endpoint, a zenith of clarity and comprehensiveness, the decade of the Treaty Process, with its often interminable talks overlaid by myriad experiments of inter-governmentalism, suggests that “certainty” should, as noted above, be conceived as movement away from legal and economic uncertainty. 

The parties’ experience in the Treaty Process should be taken seriously and used to critique their rhetoric, assumptions and initial objectives, rather than dismissed as a mere interim result or derided as the product of a flawed process. From this pragmatic stance, all results are merely interim and no process operates without flaws. Although the provincial government’s emphasis on “certainty” as the complete resolution of all outstanding legal questions concerning aboriginal rights and title may have been reasonable at the outset, ten years’ of results suggest that this objective is untenable and potentially unhelpful. To insist upon such an absolute understanding of certainty may prove self-defeating, for First Nations may be unwilling to accept final treaties that do not give constitutional recognition to a right to self-government. Instead, such ends always should be treated as ends-in-view: provisional objectives subject to revision in light of emergent results. Similarly, the practices that yield such results must be open to amendment based on their relative success in achieving the relevant end-in-view.
 

It is in this manner that the notion of “certainty” can be understood not as a matter of binary status – whether or not legal and economic rights are defined completely – but as a matter of degree – the extent to which the parties collectively have departed from their previous condition of uncertainty. From this perspective, even the end of the Treaty Process seems open to revision, as a set of comprehensive treaties may not be the most effective means to attain such certainty. Instead, the end of the Treaty Process arguably is the development of new inter-governmental relationships that serve to engage First Nations more closely in governing the lands and peoples of British Columbia. Such relationships, in themselves, will provide some symbolic solace to First Nations, but they also will address many underlying concerns by harnessing local knowledge and promoting practices that better address the particular needs of First Nations in areas such as health care, child services and education. In addition, the means of the Treaty Process also appear to be evolving, as these relationships have emerged largely from activities outside of, or on the periphery of, the Treaty Process as sketched in the Task Force Report.
 

The Treaty Process also supports an interpretation of aboriginal rights that coheres with this more practical and pragmatic reading of certainty. The two notions of aboriginal rights introduced above fail to explain the results produced by ten years of negotiations, and, rather than jettison these outcomes to save their assumptions, the parties should bring those results to bear on their beliefs. The B.C. government’s conception of aboriginal rights, which is implicit but hardly obscure, has yet to support a single final treaty. Previously, it argued that the amorphous realm of aboriginal rights could be corralled and exchanged definitively for a known set of enumerated treaty rights. Presently, it posits aboriginal rights as legal matter as yet unformed from the common law perspective and amenable to being shaped with sufficient precision via negotiation to be parceled out between the treaty proper and certain side agreements. But, First Nations have proven less than thrilled with the latter approach because, aside from the strategic issues discussed above, it threatens to freeze their rights at one particular moment. For many of them, aboriginal rights are not a set of fixed entitlements simply to be defined and enjoyed, but rather are a platform from which First Nations may participate fully in governing themselves and, more broadly, the province and country. To fix those rights solely with respect to the exigencies of one point in time would be to condemn them to wither into anachronisms. Rather, they must be kept sufficiently flexible and robust to support the development of increasingly effective and complex relations with the two governments and various loci of non-aboriginal interests.
 

In a parallel vein, many courts and academics have defined aboriginal rights as “sui generis,” by which they mean that, though these rights can be protected by common law and constitutional means, they must be understood by reference to both Aboriginal and European legal cultures, as well as to their function of reconciling those two distinct traditions.
 Unfortunately, while this sentiment is admirable and appears to align with many First Nations’ own understanding of their rights, the operation of this process remains unclear. To simply assert that, because aboriginal rights are sui generis, they necessarily entail a sui generis relationship between the Crown and First Nations, as well as sui generis principles and interpretive methods, is unhelpful.
 For all its rhetoric, this approach renders aboriginal rights largely unworkable, even ineffable, as it assumes that judges possess a facility with aboriginal legal traditions that they ordinarily do not. In practice, courts have great difficulty harnessing the local knowledge about traditional aboriginal practices that is necessary to translate aboriginal rights into effective remedial arrangements. This was demonstrated most dramatically in the litigation of Delgamuukw v. The Queen, which is discussed in more detail in Section IV. At trial, the case, which involved a claim for aboriginal title in central British Columbia, generated over 30,000 pages of evidence, of which oral aboriginal history comprised a significant part. On appeal, while the Supreme Court of Canada acknowledged the difficulty of accommodating aboriginal forms of evidence within the common law adjudicative process, it chastised the trial judge for failing to give such oral evidence sufficient weight, as well as for excluding entirely evidence presented in the form of a traditional narrative dance, the Kung’ax.
 After seven years of legal maneuvering, at great expense to parties on both sides, the Court overturned the British Columbia Court of Appeal’s decision on a procedural issue, returned the case to the trial judge for reconsideration of the evidence in accordance with its recommendations, and slyly suggested that, perhaps, the parties would do better to resolve their dispute through negotiation.
 Though surely made out of concern for the parties’ best interests, the Court’s suggestion also connotes a sense of frustration and futility in addressing such important and complicated legal rights without the specialized knowledge necessary to craft effective remedies. 

Again, the parties’ accumulated experience in the Treaty Process suggests that these understandings of aboriginal rights inadequately capture the character and nuances of recent developments in British Columbia. In addition, a refusal to revise them may compromise the potential of the Treaty Process, as the parties may become dismayed by the divergence of practice from their pre-existing theories. Instead, a more pragmatic conception of aboriginal rights can take seriously the results produced so far by the Treaty Process and address the flaws of the two prevailing models in a positive manner. A pragmatic understanding of aboriginal rights acknowledges that, just as the ends and means of the Treaty Process evolve together, aboriginal rights and the institutional remedies employed to realize them redefine each other in a reciprocal fashion. The provincial government has assumed, perhaps based on historical treaties, that through negotiations aboriginal rights can be rendered into explicit treaty rights. The courts have assumed that, though careful judicial consideration of competing legal traditions, sui generis aboriginal rights, slippery and opaque, can be made effective and transparent in a common law system. Recent experience suggests that both assumptions are flawed. 

Within the Treaty Process, the parties have produced provisional understandings of many aboriginal rights, with varying degrees of resolution. They have not negotiated complete sets of concrete rights, nor have they resorted to case-by-case judicial determinations. Rather, through this complex iterative process, negotiators have worked to translate the general normative commitment entailed by the constitutional recognition of aboriginal rights into workable institutional solutions. The initial framers of the Process predicted the form of some of these solutions, such as interim measures agreements, but not of others, like the Enhancement Agreements for educational programs. This is a gradual process, one in which neither the principled orientation of aboriginal rights nor the institutional arrangements that support it are fixed. Instead, the process of negotiating and experimenting with different distributions of responsibility and resources influences the parties’ understanding of constitutional aboriginal rights, which in turn informs the provisional arrangements at which they arrive. This description is not meant to denigrate aboriginal rights as somehow less “real” or valuable than other legal rights, but to evoke how solutions actually emerge to address new and complex problems. In this fashion, the parties’ experience in the Treaty Process suggests that aboriginal rights are better understood as a deep normative commitment to engaging aboriginal peoples in governance and the democratic process generally. The Treaty Process provides one way of obtaining incremental traction on this principled commitment by experimenting in such engagement. Although this conception of aboriginal rights initially may trouble individuals on all sides of the Treaty Process and other debates, it is more valuable than the other available conceptions, because it avoids the unnecessary strictures of the provincial government’s models while capturing the spirit of the sui generis approach – that our current conceptual and institutional arrangements are inadequate to address aboriginal rights justly – without demonstrating a similar lack of analytical substance. Also, at this point to impose a definition any more concrete would run contrary to mounting empirical evidence and risk unnecessarily the promise of this new understanding, which will evolve along with the Treaty Process. 

A pragmatic approach to certainty and aboriginal rights can defuse the strategic and conceptual risks introduced by the provincial government’s essentialist understanding of both concepts. It also can address the practical problems implicit in the popular academic notion of sui generis aboriginal rights by suggesting how activity and experimentation, in contrast to doctrinal elaboration, can generate the knowledge necessary to implement solutions to complicated social problems. A pragmatic approach can disturb established positions, but this is a virtue, not a flaw. Employed thoroughly, it can reveal imperfections in positions that purport to be absolute; it can enable the parties to revise their assumptions and objectives in a manner that promotes creative compromise and further engagement. It can encourage all sides to imagine ways in which their interests intersect, and thus to experiment in schemes to harness those overlapping objectives and engender even more engagement. In further sections I will explore more fully the role of pragmatism in my account of the Treaty Process, but it is important to note here its subtle, transformative power. By refusing to accept any settlement, institutional or conceptual, as fixed, pragmatism encourages a belief in the possible that other approaches to legal and social problem solving do not. 

4. Summary
Clearly, a strong relationship between First Nations and the provincial government, one that continues to yield valuable results despite their differences, is essential to the success of the Treaty Process, however such success may be defined.  For this reason, it is more valuable to consider the B.C. government’s recent behaviour with an eye that is both critical and creative – to seek explanations and rationales that support rather than attack such a relationship – than simply to condemn it as counter-productive.  As demonstrated, some of its actions do seem tailored to restrict the effectiveness of the Treaty Process, such as slashing its funding for the Treaty Negotiations Office and shifting the focus of temporary measures from treaty-related measures to economic development projects.  But others, even the contentious decision to hold the 2002 referendum, can be described consistently with the motivating norms of the Treaty Process.  This is not a matter of re-writing history or ignoring the undesirable aspects of such actions.  Rather, it requires us to recognize that such events are not uniform, but multiform: they result from the muddled motivations of many actors, and thus do not present an impenetrable façade, but are complex phenomena open to engagement, exploration and interpretation.  In this way, events such as the 2002 referendum and policies like the government’s emphasis on certainty are not finished products awaiting perusal.  Like the Treaty Process itself, they are provisional, and we can amend our understanding of them to better support the ends we wish to achieve.  This task requires us to be analytically flexible – to consider developments from all available perspectives – as well as specific – we must not just criticize loudly and shape a simple narrative, but identify those particular elements that should be changed and suggest how to change them.  In this way we can gain traction on actual practice and hopefully influence the trajectory of the Treaty Process.

The provincial government’s participation contributes much to the potential perceived in the Treaty Process.  In particular, its engagement has enabled the parties to discuss a more complete range of issues, such as education, health care and child and family services, over which the federal Crown has no direct legislative competence.  Similarly, its attempts to institutionalize inter-governmentalism have suggested alternative models for imagining the Crown-First Nations relationship that are more collaborative and less paternalistic, as they entail acceptance that effective solutions to regulatory problems rely upon harnessing the unique knowledge of First Nations.  Unfortunately, despite such initial promise, many aspects of its recent behaviour seem to suggest that the provincial government is uninterested in actually improving its relationship with First Nations, and is determined instead to achieve objectives unilaterally defined to suit only its own most immediate interests.  Its dedication to negotiation seems to fluctuate with the subject matter: as a representative of the First Nations Summit has observed, under the Liberal Party, the B.C. government has been relatively easy to work with on social and economic issues, such as health care, education and child welfare, but has proven largely intractable on matters of self-government and compensation.
  Further, the inconsistency between its rhetoric and action, together with its emphasis on “certainty,” which borders on antagonistic, threaten to obscure any positive developments.   But, although such unsettling elements should not be ignored, they similarly should not be permitted to dominate a discussion of the provincial government’s role in the Treaty Process.  The B.C. government is a necessary part of any ongoing negotiations and any comprehensive resulting agreements, and although its contributions have not been uniformly positive or constructive, neither have they been entirely irrational or biased.  Just as members and representatives of the provincial government must strive to comprehend the interests and perspectives of the other parties, so must those parties work to understand the decisions and policies of the B.C. government in a manner that facilitates further engagement.  

C. The Canadian Government

The federal government may lack the rhetorical fireworks and political flair of its provincial counterpart in engaging the Treaty Process, but its involvement in this experiment is no less important, intriguing and encouraging.  Throughout the rest of Canada, the federal Crown has been paramount in dealing with aboriginal peoples, both through treaty-making and legislation.  Under s.91(24) of the Constitution Act, 1867, the federal government enjoys exclusive legislative authority over “Indians, and Lands reserved for the Indians.” 
  Although the exact scope of that authority has been challenged repeatedly by the provinces, the federal government has retained its dominance of this field, for better and worse.
  This constitutional provision and the actions taken pursuant to it have yielded complicated and largely disappointing relationships between the federal Crown and aboriginal peoples in Canada.  Most powerfully embodied by the Indian Act, a piece of legislation that has attempted to regulate virtually all aspects of aboriginal life since 1876, these unique relationships strongly influence the political, economic and cultural environments within which the Treaty Process takes place, and which the Process itself works to change.  They also inform the federal government’s approach to the Treaty Process, which must be analyzed within the large array of established federal objectives and institutions that address aboriginal peoples.

The federal Crown’s existing relationships with aboriginal peoples affect both the objectives and the strategic value of its participation in the Treaty Process.  Whereas the B.C. government has stated clearly that the aim of treaty talks is to resolve all uncertainties as to land title and aboriginal rights in the province, the federal government recognizes and represents the purpose of the Treaty Process as more complex: treaties do act to reduce legal uncertainty, but they do so in service of a greater goal, which is to improve the quality of life for First Nations communities.
  Similarly, participation in the Treaty Process is only one means among many used by the federal government to promote that larger objective.  In recent years, in British Columbia and across the country, it has experimented with novel institutional arrangements, many of which complement and overlap with the Treaty Process, to enhance the quality of life enjoyed by First Nations, as well as the extent of their participation in defining and realizing that goal.  In this section, I employ these four elements – the federal government’s relationship with the aboriginal peoples of Canada, its emphasis on improving aboriginal quality of life, its practices within the Process, and its own embrace of inter-governmentalism – to construct a model of the federal government’s engagement with the Treaty Process that can enhance the value of its future actions by identifying areas of both promise and problems. 

1. Existing Relationships


The federal government’s relationships with aboriginal peoples have been characterized, to a large extent, by a vicious circle of inequality and marginalization.  This pattern did not begin with Confederation, but the federal government’s policies and actions since 1867 have done much more to reinforce these relations of dominance and disappointment than to remove them.  To provide a detailed history of the evolution of these relationships is both impractical and unnecessary: the material is simply too vast and rich to present concisely
; many other authors have done a much better and more thorough job than I could manage
; and, a short but incisive narrative can present the relevant points more effectively.  The purpose of this subsection is not to provide a thorough analysis, but to illuminate those aspects of this difficult history that contribute most to a practical understanding of the federal government’s participation in the Treaty Process.  


As noted above, this history is relevant because of the role that federal policies have played in shaping the political, legal and social conditions that the parties to the Process presently face.  Government decisions concerning land use, education, taxation and the criminal law have had huge impacts both on aboriginal individuals and communities and on the perceptions that many non-aboriginals have of them.  In addition to this general explanatory function, this history also illuminates two important aspects of federal relationships with aboriginal peoples.  First, the federal government’s direct involvement with aboriginal peoples as aboriginal peoples contrasts with the relative isolation of the provincial government.  Whereas the former possesses legislative authority over “Indians” under s.91(24), the latter may address aboriginal peoples only through legislative enactments of general application that do not conflict with the provisions of the Indian Act.
  This distinction suggests an interesting hypothesis: that the federal government, by virtue of its powerful regulatory reach, may be directly responsible for many of the appalling conditions that plague many aboriginal peoples in Canada, also may be the level of government best situated to help remedy those problems.  Decades of administering damaging policies under the Indian Act, while contributing to the harm suffered in and by aboriginal communities, also have enabled the federal government to accumulate unparalleled institutional capacity to address aboriginal issues.  Second, recent changes in federal policy suggest a turn from its established, autocratic methods of governing aboriginal peoples under the Indian Act to explore more inclusive governance arrangements. This element complements the first, as the Treaty Process and other experiments with inter-governmentalism offer opportunities for the federal government to deploy its unique institutional resources in service of more progressive ends. 


The evolution of the Indian Act exhibits both of these characteristics: it is a powerful means to regulate most aspects of aboriginal life and is backed by an expansive institution; and the federal government recently has sought to amend it and replace some of its provisions with more open and just arrangements.  It is a useful window into, or proxy for, federal aboriginal policy more generally, as it has been the main vehicle for that policy since enacted in 1876.  Although the Indian Act has been amended several times in the intervening years, it has retained this central role.  Thankfully, it has not retained some of its most offensive provisions, such as the requirement of involuntary enfranchisement – or the relinquishment of Indian status – for aboriginal persons who obtained higher education
 and aboriginal women who married non-aboriginal men
, or the insistence that anyone soliciting funds for aboriginal legal claims first acquire a license from the Superintendent General, on pain of fine or imprisonment, which stalled many claims and derailed aboriginal political organizations in the early twentieth century.
  Described as intrusive
 and imperial
, the Indian Act nonetheless, as noted by the Royal Commission on Aboriginal Peoples, has “become the battleground for the differing views of Canadian officials and Indian people about their rightful place within the Canadian federation.”
  It is a landmark feature of this challenging terrain, and thus will serve well to orient further excursions.


The Indian Act enshrined the contradictory policies towards aboriginal peoples – exclusion and assimilation – in vogue when it was first passed.
  Unfortunately, despite rounds of amendment and the improvements described above, it retains those policies to a large extent today.  It continues to control almost every aspect of life for aboriginal peoples, from birth to the administration of estates after death.
  The Act addresses a broad spectrum of activity, from the prosaic realms of taxation
 and on-reserve education
 to the more philosophical matters of identity and self-governance.
  It also regulates the ownership of land on a reserve, as well as the uses to which such land can be put.  Its scope is difficult to exaggerate.  So is its impact.


Under the guise of the Indian Act, the federal government has pursued many policies now recognized as having devastated aboriginal communities across the country – the attempt to convert prairie aboriginals to peasant farmers
, the prohibition on “ceremonials,” which are cultural practices such as the potlatch
, and the establishment of residential schools,
 perhaps the most notorious among them.  The federal government also has used the Indian Act to develop the Department of Indian and Northern Affairs Canada (“INAC”), which has roots in the colonial administration of Indian affairs, into a sprawling institution with a broad range of powers and projected expenditures of approximately $5.3 billion on Indian and Inuit affairs in 2003-04.
 Other, more technocratic provisions of the Indian Act have had an equally significant, although more insidious, effect on aboriginal individuals and communities.  First, the Act distinguishes between those persons “entitled to be registered as an Indian” and those who are not so entitled.
  This distinction between “status” and “non-status” Indians separates individuals of aboriginal heritage into two technical categories that often are insensitive to individuals’ own understandings of their identity. In addition, it institutionalizes these categories, promotes assimilation by emphasizing the gradual “dilution” of Indian ancestry, and has precluded in many ways the development of robust, broad-based aboriginal political organizations.
  Second, the Act imposes a scheme of political organization for aboriginal communities based on the ahistorical concept of the “band.”
  The notion of the “band” contrasts with aboriginal peoples’ indigenous understanding of their political organization, which they often express in terms of “nations” or “tribes.”
  Also, the boundaries drawn between bands by the federal government often do not align with the traditional distinctions recognized by aboriginal peoples.  This is demonstrated most presciently by the observation that 114 of the 197 bands registered in British Columbia are represented by the 53 First Nations currently at table in the Treaty Process.
  

The “band” system imposes an alien political system on Indian communities in more way than one, since the Indian Act also establishes a very limited and rigid structure for band self-government.
  Each band is permitted such self-governance at the discretion of the federal Minister of Indian Affairs and Northern Development, and it consists of a chief and between two and twelve councilors.
  The chief is elected either by a majority of eligible band voters or a majority of the councilors, who are in turn elected either by a majority of all eligible band voters, or a majority of the particular section of the reserve that he or she represents.
  Eligible voters are those band members of at least eighteen years of age who are ordinarily resident on the band’s reserve.
  The chief and councilors have tenure of two years and possess authority to enact by-laws on a narrow range of matters, such as the regulation of traffic, the prevention of disorderly conduct, the destruction and control of noxious weeds, and the control or prohibition of amusements, so long as their by-laws are consistent with the Act and any federal regulations passed under it.
  These provisions relating to band governance have not been amended since the 1951 iteration of the Indian Act.


But, despite its rigidity and restrictiveness, aboriginal peoples have in fact fought to retain the Indian Act.  In 1969, the federal government introduced a White Paper that proposed the elimination of all “barriers” preventing wholehearted Indian participation in the broader Canadian society and economy.  In the guise of equality, the Trudeau government would have eradicated all vagaries of the distinctive status of aboriginal peoples in the Canadian constitutional settlement, including the repeal of the Indian Act.
  Many aboriginal individuals and groups perceived this White Paper as a sharp turn towards assimilation, rather than the benevolent introduction of equality, and mobilized substantial opposition to it.
  For many aboriginals, the protections provided by the Indian Act are so valuable as to warrant suffering its many “paternalistic and constraining provisions.”
  As Peter Colenbrander, a Process Manager at the Treaty Commission, stated ironically, the Act is “repressive, but perhaps not repressive enough.”
  First Nations in British Columbia have lived under the Indian Act for over a century, and have in some ways become dependent on the “carrots” that accompany its “sticks.”  The near-totemic value that certain provisions of the Act possess for some aboriginal peoples now present a significant issue, if not a barrier, in the ratification of treaties.
  
Yet the Indian Act is not entirely impervious to change, as the federal government has introduced four measures in recent years intended to modernize the administration of Indian affairs and involve aboriginal peoples more intimately in their own governance, without imposing the sort of radical change suggested by the White Paper.  Of the four bills proposed, one has been abandoned entirely, another lies in legislative limbo, and two have been passed by Parliament.  The First Nations Governance Act, which was introduced in June 2002 and jettisoned by INAC in early 2004 after failing to pass, would have aimed to provide aboriginal communities with more flexible tools for effective, accountable governance than those they currently possess under the Indian Act.
  Although it addressed an important issue for aboriginal peoples and drew heavily on consultations with First Nations across the country, many aboriginals felt that the Governance Act did not go far enough in realizing the right to self-government, due to provisions establishing strict requirements for elections and accountability.
  The other three measures address less contentious matters and have encountered less political resistance.  Unlike the Governance Act, INAC has promised to reintroduce the First Nations Fiscal and Statistical Management Act, which would establish four institutions operated by First Nations to develop information-based tools to improve economic development and quality of life on reserves.
  The two acts that Parliament has passed, the First Nations Land Management Act and the Specific Claims Resolution Act, respectively introduce a regime to enhance aboriginal communities’ control over the use of their reserve lands and a new independent claims body to encourage the fair and efficient resolution of historic grievances with the Crown through negotiation.
  

Although these new Acts demonstrate the federal government’s newfound flexibility and willingness to experiment in the area of aboriginal governance, the Indian Act’s restrictive provisions, which serve to insulate and isolate aboriginal communities, remain.  This legislative tinkering has not solved the dilemma of how to institutionalize greater engagement with aboriginal peoples without promoting their assimilation.  In addition, these Acts are of limited practical importance for most First Nations participating in the Treaty Process, since any final treaties likely will displace inconsistent federal and provincial legislation.  Perhaps more importantly, while they do represent a shift in the federal government’s approach, the recent Acts are only one part of its broad and diverse efforts to improve the quality of life enjoyed by aboriginal peoples across Canada. 

2. Emphasizing Aboriginal Quality of Life


The merits of this one phrase should not be exaggerated, but they must be noted before analyzing the details of the federal government’s participation in the Treaty Process, so as to permit a more general exploration of the normative and strategic differences between its orientation towards the Process and that of the provincial government.  As explained in section III.B.3, the province conceives of the Treaty Process as a means to achieving legal certainty, which in turn will “lead to prosperous and just communities.”
  In contrast, the division of INAC responsible for British Columbia – the B.C. Region – describes its ultimate objective as “work[ing] together to create a better quality of life for First Nations as full and participating members of Canadian society,” and identifies treaty negotiations as only one means to this end.
  The federal government explicitly recognizes that resolving legal uncertainty is only one part of this larger objective, and that collaboration is essential to achieving it.  


This broader statement of purpose reflects the federal government’s general legislative authority and responsibility for aboriginal peoples, as well as its more direct and extensive experience of governing them.  Although it does not eschew the rhetoric of “certainty,” the federal government does not give this language the same prominence or rigidity that the province does.  Not only does the provincial Treaty Negotiations Office (the “provincial TNO”) identify itself as having “primary responsibility for resolving land claim settlements” in the province, it also states that it is “committed to achieving certainty regarding the ownership and use of provincial Crown lands and resources through treaties and other negotiated agreements.”
  This language restricts the rationale for treaties to economic self-interest: it does not acknowledge that treaty negotiations address topics other than land, and even then it recognizes only the economic aspects of interests in land.  It is remarkably insensitive to the aboriginal perspective on land and treaties.  The federal government, instead, explains that it is negotiating treaties to complete “unfinished business…for historical, legal, economic and social reasons” and describes the ultimate purpose of treaties as “resolv[ing] questions of uncertainty with respect to land ownership and usage, the management and regulation of lands and resources, and the application of laws.”
  It acknowledges that these negotiations take place within and engage a broader universe of interests.  Also, in addition to characterizing the operation of treaties as resolving uncertainty, rather than achieving certainty, the federal government uses a looser definition of the purpose of treaties, rather than restricting them to an economic rationale.
  While the federal government is not entirely consistent in this regard, as it states elsewhere that “the result of successful treaties will be certainty for all British Columbians,” such inconsistency is not as threatening as those demonstrated by the province, because the federal government’s descriptions of negotiations and treaties generally are more flexible and accommodating than those of the province. 
 For this reason they provide a more responsible and promising approach to the Treaty Process.

The federal government views the Process as part of a grand normative commitment to assist aboriginal peoples in achieving a quality of life equivalent to that enjoyed by other groups in Canadian society, without compromising the unique cultural characteristics of their communities.  Apart from imbuing the Process with a more robust normative purpose, this aspect of the federal government’s approach also places it within a more holistic strategic approach.  In fact, the INAC B.C. Region Strategic Plan describes treaty negotiations as just one strategy among three to promote the second of INAC’s four main objectives – to create First Nations communities with the authority, responsibilities and institutions to govern effectively and efficiently.
  As explored more fully below, INAC continues to emphasize parallel strategies for achieving its overall aim of improving aboriginal quality of life, such as enhancing educational opportunities and professional training for aboriginal persons, as well as developing novel means to improve First Nations participation in operational and economic decision-making.
 Although, by adopting such an amorphous aim along with a wide array of strategies, the federal government may risk the dissipation of its efforts, it is devoting substantial resources to these activities, and its approach has the additional benefit of not committing in advance to a single solution to the complex problems facing aboriginal peoples.

3. Federal Participation in the Treaty Process


Involvement in the Treaty Process, while it may not be the centerpiece of federal relations with aboriginal peoples in British Columbia, is an important element of the federal government’s strategic plan for the region.  The federal government has been engaged as one of the principals of the Process since 1990, when the two levels of government and the First Nations Summit created the Task Force to address the problems posed by aboriginal legal claims in the province.  It had been engaged in treaty negotiations on a smaller scale within the province even before then, as it initiated bilateral discussions with the Nisga’a First Nation shortly after the Supreme Court’s decision in R. v. Calder.
  It also is involved in negotiations with aboriginal peoples in most other parts of Canada, including Saskatchewan, Ontario, Quebec and the Northwest Territories.
  Generally, as suggested above, Canada’s participation in the B.C. Treaty Process has been smoother and more supportive than that of the B.C. government, although it has not passed completely without conflict. 

Similar to the province, the federal government acts as a principal for the Process and also staffs negotiators at each table in the province.  The federal Treaty Negotiation Office (“Federal TNO”), which is part of the B.C. Regional Office of Indian and Northern Affairs Canada, performs both functions on behalf of “all Canadians” and the entire federal government.
  In its capacity as a principal, the federal government engages in high-level discussions with the province and the First Nations Summit to build consensus on issues important to all tables, such as the Tripartite Working Group that endorsed a more incremental approach to the Treaty Process.
  In addition, between the two levels of government, it provides by far the largest share of funding for the Process.  For each $100 of funding support, which is money that flows from the two governments, through the Treaty Commission, and to the participating First Nations, $80 is a loan from the federal government, $12 is a grant from the same, and $8 is a grant from the provincial government.
  The federal government also provides 60% of the Treaty Commission’s operating budget, while the provincial government pays 40%.  Altogether, it is responsible for 72% of the total cost of treaties, which includes administrative costs and any cash settlements, and the province is responsible for 28%.
 

Apart from high-level talks and funding, Canada also must send negotiators to each table in the province.  In a manner akin to the province, it often staffs the same negotiator on more than one table.
  Also like the province, the federal government staffs certain treaty tables with more than one negotiator.
  Since most tables do not meet continuously, these arrangements enable the Treaty Negotiations Office to conserve its resources while building expertise in a small but sufficient number of negotiators, who gain a more complete understanding of the Treaty Process by working with individuals from different aboriginal communities and on tables at different stages of the process.  In addition, these negotiators are supported by the resources and staff of the federal Treaty Negotiations Office.  


Unfortunately, the federal government also resembles the province in its approach to public consultations.  As explored in Section II.C, the Task Force Report and the Treaty Commission Agreement obligate both levels of government to create mechanisms for consultation with non-aboriginal interests.  INAC notes that consultation with interested third parties is essential for successful negotiations, as informed public engagement will enhance both the legitimacy and substance of the resulting treaties.
  Although they initially complied with this obligation by creating three types of consultative bodies – Treaty Advisory Committees, Regional Advisory Committees, and the Treaty Negotiations Advisory Committee, in order of increasing geographic scope – both the province and the federal government have faltered recently in this regard.  In early 2002, the province removed all funding for these groups, a decision that breached the Canada-British Columbia protocol for sharing consultation costs.  Both governments have since shifted their attention – not to mention their funds – towards more informal arrangements, such as “regional visioning” sessions arranged and financed by the Commission and community relations working groups at individual tables.
  These arrangements arguably satisfy the governments’ obligations under the Treaty Commission Agreement, but they do not promise the same quality or scope of consultations as were envisioned initially.  First, while the regional visioning workshops may overlap roughly with the geographic extent of the Treaty and Regional Advisory Committees, they are assembled only intermittently and do not scrutinize or contribute to negotiations with the same consistency.  They also impose an additional burden on the Commission’s strained administrative resources.  Second, even if the regional visioning sessions provided reasonably continuous pressure, they could not replace the broad perspective of the Treaty Negotiation Advisory Committee, which collected representatives of various industrial sectors and political movements from across the province.  Although INAC describes consultation as taking place on both a provincial and a local basis, presently it does not provide an institutional framework for the former level of consultations, nor is there any evidence that such talks are ongoing.
  However, public information and engagement remain important to the long-term success of the Treaty Process in producing effective and legitimate arrangements, and the federal government should not neglect this aspect of the Process in favor of rapid progress at a few tables.


Canada alleviates this concern somewhat through its use of both interim and treaty-related measures to promote smooth progress towards enhanced aboriginal self-governance and quality of life. The federal government’s approach to these measures is flexible, as it notes that their immediate objectives may range from building governance capacity in First Nations to encouraging economic partnerships with non-aboriginals and ensuring access to certain lands and resources.
 It also recognizes the importance of such measures in addressing First Nations’ concerns about land and resource development in their traditional territories during the lengthy treaty negotiations, as well as their ability to facilitate negotiations.
 Although Canada’s emphasis on the importance of “similar agreements,” which do not fall within the rubric of interim measures, resembles that of the province, this development is less troubling than in the case of British Columbia because it takes place within the federal government’s broader plan for aboriginal development. The federal government administers a number of national programs for aboriginal economic development, in which many B.C. First Nations take part. These programs, discussed in more detail directly below, seem more stable and oriented towards establishing long-term, sustainable opportunities than the “alternative” initiatives the provincial government recently has been criticized for emphasizing.
 

This appearance of stability, of a genuine desire to negotiate effective treaties that resolve important issues of constitutional uncertainty, distinguishes the federal government most sharply from the province.  British Columbia may be fully committed to resolving these issues through fair and efficient negotiations, but it has behaved so inconsistently, that it is often difficult to determine whether the province has a coherent vision for the Process.  In contrast, the federal government has located its participation in the Treaty Process firmly within a larger plan for improving the quality of life for aboriginal people.  It has articulated how treaty talks fit, conceptually and strategically, within that overarching vision, while also remaining sufficiently flexible to appear willing to accommodate the aims and interests of the other participants.  Canada’s broader and more explicit commitment to inter-governmentalism provides a context within which its participation in the Treaty Process can be better understood, and the province could benefit from adopting a similar strategy.

4. The Expansion of Inter-Governmentalism


Canada’s recent enthusiasm for experimenting with new ways of governing aboriginal peoples has taken many forms.  Interim measures and new legislation to enhance aboriginal control over reserve land are familiar examples from preceding sections.  But, these are only parts of a much more extensive federal shift in favour of inter-governmentalism.  This section considers three additional instances of this phenomenon – the INAC British Columbia Region Strategic Plan, the federal government’s recognition of the inherent aboriginal right of self-government, and recent attempts to revise the federal-provincial relationship – to suggest how Canada’s embrace of inter-governmentalism provides a supportive strategic and conceptual environment for the Treaty Process.


Indian and Northern Affairs Canada published its British Columbia Region Strategic Plan in 2003.  INAC intended this brief document to perform a number of functions: to articulate its vision for aboriginal peoples in the province in the larger context of INAC’s national role; to explain clearly its priorities in the province, as well as describe in concrete terms its strategies for achieving them; and, to demonstrate the role that consultations with First Nations played in shaping the plan.
  It expresses the federal government’s commitment to a holistic approach to developing new relationships with First Nations, and emphasizes the importance of openness and collaboration in achieving INAC’s overarching objective: to improve the quality of life for First Nations.
  INAC recognizes the polycentric nature of the problems facing Canada’s aboriginal peoples, as it aims to work with a number of partners – aboriginal communities, private sector entities, municipalities and the province – to improve conditions on a number of fronts, including governance, economic development, treaty negotiations and education.
  


But, INAC is not all talk, as it also established four goals and specific strategies to achieve each of them.  Its immediate objectives in British Columbia are: (1) Sustainable First Nations communities whose members benefit from opportunities available to other Canadians; (2) First Nations communities with the authority, responsibility and institutions to govern efficiently and effectively; (3) Relationships that advance defined interests and create opportunities; and (4) A leadership and results-based organization.  Generally, its strategies for achieving these goals are defined, flexible and collaborative.  Although INAC does not provide fixed benchmarks or targets, it does list Key Progress Areas and Anticipated Results for each of its strategies.  Although to consider each goal and strategy is unnecessary, it is important to consider some of INAC’s activities more closely.  For example, the title of Strategy 1.4 for INAC’s goal of Sustainable Communities is “In partnership with key stakeholders, to develop mechanisms to improve education outcomes for First Nations learners.”
  Along with commitments to continue support for on-reserve education, INAC also plans to strengthen its partnerships with the First Nations Education Steering Committee and the First Nations Schools Association, and to collaborate with First Nations on a variety of analysis and outcome-tracking projects.
  The federal government also signed the 2003 Memorandum of Understanding with the province and the First Nations Education Steering Committee to enhance First Nations’ influence over the education of off-reserve members and to provide opportunities for greater First Nations authority over on-reserve education.
  


In addition to education, INAC also emphasizes a broad range of economic development programs to enhance opportunities for aboriginal people.  These programs are national in scope, and thus are not treaty-related measures, but they may help to facilitate negotiations indirectly by demonstrating the federal government’s commitment to assisting First Nations in developing sustainable economies.  Under Strategy 1.3, INAC notes the importance of improving communication between itself, the province, First Nations and private enterprise.
  It also identifies nine different economic development programs that presently provide funding opportunities and support for First Nations, which range from the Opportunity Fund and the Resource Acquisition Initiative, which provide equity funding to assist aboriginal-owned businesses in obtaining debt financing, to the Community Economic Development Program, which engages various levels of government and the private sector in providing assistance with skills management and economic institutions to promote long-term development.
  An INAC press release notes that INAC invested $8 million in economic development programs in British Columbia during 2002 and approximately $7.5 million during 2003.


In 2003, INAC also provided approximately $1 million of funding for 45 projects to build governance capacity in B.C. First Nations.
  This was part of a larger national program of First Nations Governance Pilot Projects, which funded a total of 129 projects representing 245 First Nations across the country.
  All First Nations in British Columbia were invited to submit proposals for projects, and the approved proposals range from strengthening human resource management to developing financial management and accountability codes.
  The Projects provide only a limited amount of funding to each First Nation, but they encourage participating communities to assess and articulate their needs and address them in a practical manner.  They also enabled INAC to harness first-hand First Nations’ knowledge and experience in tackling these problems: not only did participating First Nations administer their own funds, but INAC was able to support a series of regional pilot project network meetings, at which First Nations could share their experiences, identify best practices, and begin to recognize the common problems facing them in assuming greater responsibility for self-governance.
  Overall, the federal government’s efforts under its B.C. Region Strategic Plan reinforce its willingness to experiment with new strategies for collaboration with First Nations to improve their quality of life.


Canada’s recognition of the inherent right of self-government is another element of its turn towards inter-governmentalism.  In 1995, the federal government adopted a policy entitled “Gathering Strength,” which articulated legal and practical rationales for such recognition, and it has worked to implement this policy since.
  It stated that, under s.35(1) of the Constitution Act, 1982, aboriginal peoples have the inherent right to govern themselves in matters internal to their unique cultures, identities and institutions, as well as with respect to their special relationship to their land and resources.
  The government refrained from trying to define the right in abstract terms, and instead expressed a commitment to reach workable arrangements tailored to the particular needs and circumstances of each aboriginal group.  While recognizing that this right may be enforceable in court, the government noted the practical importance of negotiating self-governance arrangements with aboriginal communities: negotiations are likely to be less costly and more cooperative, and litigation will not eliminate the need for negotiation, since courts are unlikely to dictate detailed arrangements to the parties.
  It emphasized the need for flexibility and creativity in devising ways to implement this right, including treaty-making, legislation, contracts and memoranda of understanding.
  Although treaties receive constitutional protection, they also are difficult to craft and amend, so less formal means may be more appropriate to document arrangements that must be temporary or flexible.  Aside from other practical matters, such as separating the likely topics of negotiation into categories based on their relative degree of importance to distinct aboriginal communities, the government also noted that the implementation of aboriginal self-government will change the nature of the historic relationship between aboriginal peoples and the Crown.  It recognized that, by engaging in self-government, aboriginal communities will amend both their own identity and that of the federal government.


Despite its endorsement of the Treaty Process as an example of its preferred tripartite approach to negotiations, the federal policy on aboriginal self-government has had little impact in British Columbia.  To date, only two B.C. First Nations have negotiated self-government arrangements outside of treaty negotiations, and one of them did so nearly a decade prior to the adoption of Gathering Strength.  The Sechelt Indian Band, which is discussed in greater detail in the following section, obtained self-government in 1986 through enactment of two statutes, the federal Sechelt Indian Band Self-Government Act and the provincial Sechelt Indian Government District Enabling Act.
  The latter grants Sechelt and its 33 reserves status as a municipality, whereas the former replaces most of the elements of the Indian Act for the Sechelt Indian Band.  Pursuant to the federal legislation, the Sechelt Indian Band can enter into contracts, borrow funds, and tax the aboriginal and non-aboriginal occupants of Sechelt lands.  It also is responsible for providing public services in the areas of health, education, and public order.
  The Westbank First Nation, which began negotiations with Canada for self-government in 1990, signed an Agreement-in-Principle on self-government in 1998 and a final agreement on October 3, 2003.
  Although legislation to implement the agreement was introduced to Parliament in November, 2003, it expired when Parliament prorogued for the winter, and was reinstated in early 2004.
  Similar to the arrangements made by the Sechelt Indian Band, the Westbank First Nation will assume responsibility for most matters traditionally regulated by the Indian Act, such as land and resource management, aboriginal culture and membership.  Unlike the Sechelt Nation’s arrangement, though, the bilateral Westbank First Nation Self-Government Agreement contains no land claim component, and no provincial legislation establishes the Westbank Nation as a municipality.  Interestingly, the Agreement also provides for a Westbank Constitution, which will establish the structures and duties of its government in accordance with the requirements of openness, democracy and accountability.
  Although both First Nations continue to participate in the Treaty Process – the Sechelt Indian Band was the first to reach Stage 5 in 1999, whereas the Westbank First Nation reached Stage 4 in 1997 – neither has made substantial advancements in recent years.  But, the availability of separate self-government arrangements does not pose a threat to the continued viability of the Treaty Process.  Rather, the impact of such arrangements is likely to remain limited to First Nations like the Sechelt and the Westbank, which are relatively wealthy and which possess land and economic interests concentrated in urban areas.  Although some other First Nations, such as the Musqueam and the Tsawassen, present similar characteristics, most First Nations in the province lack the institutional capacity and financial resources to engage in bilateral self-government negotiations, either alongside or in place of the Treaty Process.  But, despite the likelihood of a limited direct impact in the province, Canada’s policy on aboriginal self-government lends credence to its claims of openness at the treaty table and may facilitate the Treaty Process tangentially.


To a more limited extent, the federal government has shown a willingness to experiment with novel arrangements vis-à-vis the province in the context of the Treaty Process.  Although these arrangements are almost entirely financial, they suggest that the two levels of government are capable of collaborating when their interests and capacities coincide.  Also, as both governments acquire greater experience in cooperating in this field, they may become more apt to attempt more extensive forms of bilateral inter-governmentalism.  Most of these initiatives take the form of cost sharing arrangements.  Not only do Canada and British Columbia share the burden, albeit unequally, of funding the Treaty Commission and First Nations’ participation, they also have agreed to share equally the costs of Resource Revenue Sharing Arrangements, in which natural resource revenues form part of a treaty settlement, and of treaty-related measures.
  In addition, until 2002, the governments shared the costs of funding public consultations through the Treaty Advisory Committees, the Regional Advisory Committees and the Treaty Negotiations Advisory Committee.  Their collaboration on treaty-related matters is not limited entirely to financial matters, though, as the two governments also have agreed to the Canada-British Columbia Information Sharing Protocol, under which they provide integrated and reliable information about land and resources.
  The Protocol is intended to facilitate effective and informed participation by all interested parties.
  While these examples are limited, they demonstrate that the two governments can and do cooperate to achieve common goals effectively. 

5. Summary

Canada’s approach to the Treaty Process has been more consistent than that of British Columbia, even though it appears to involve a wider array of institutions and policies.  In the context of the federal government’s historical relationships with aboriginal peoples and its overarching objective to improve their quality of life, its activities within the Treaty Process and its more peripheral experiments in inter-governmentalism do not seem to provoke the same degree of suspicion from First Nations and other observers.  The federal government’s approach is more coherent, accommodating and flexible than that of the province, because it takes care to express its objectives and strategies within a broader framework.  Even when Canada’s actions do not align entirely with that framework, for example when it suggested that it may withdraw from thirteen tables due to their lack of progress, they are not immediately interpreted as betrayals of Canada’s commitment, but first considered as indirect means to spur continued efforts to resolve important problems.  Although the provincial government could benefit from adopting a more expansive stance or policy towards First Nations, one which explained the role of its many emerging experiments, the federal government could learn at least something from one aspect of the province’s approach.  Whereas the province recently re-affirmed its commitment to consultations through permanent TACs, albeit with reduced funding, since 2002, the federal government has relied on ad hoc consultations through sessions coordinated by the Treaty Commission.  Not only is it arguably failing to fulfill its obligation to consult under the Treaty Commission Agreement, the failure to engage interested sectors of the broader public may lead to less effective and less legitimate final treaties.  While many aspects of Canada’s approach are laudable, its insensitivity to the interests of and information possessed by local actors otherwise not engaged in the Treaty Process is potentially quite dangerous.
D. The First Nations

The fifty three First Nations currently participating in the Treaty Process are different on many dimensions: culturally, economically, geographically, politically, historically, and linguistically. Their deep diversity ensures that each treaty table involves a unique constellation of conditions for negotiations.  Importantly, while their differences limit the utility of broad generalizations, they also introduce the possibility of valuable comparisons between the experiences of various First Nations.  Although to examine each participating First Nation is neither necessary nor practical, to analyze a few First Nations for which sufficient information is available will prove both efficient and illuminating.  The three First Nations considered in this section – the Katzie First Nation, the Nuu-chah-nulth Tribal Council, and the Sechelt Indian Band – present an interesting array of approaches, strategies, objectives and experiences that support some provisional conclusions about the impact of the Treaty Process on First Nations in British Columbia, as well as their influence on other involved parties.

1. The Katzie First Nation

On the surface, the Katzie First Nation presents the least challenging profile of the three First Nations considered here: it represents a medium-sized population; it has participated in a Treaty-Related Measure; and its progress through the Treaty Process, while slow, has been relatively smooth.  But, as emphasized throughout this paper, the promise of the Process lies in its details, and the Katzie’s participation is no exception.  Although a decade of talks has yielded neither rapid solutions nor brilliant failures, it has produced a record that evokes the richness of the Treaty Process and the myriad ways in which its participants engage and interact with one another.  The Katzie’s case is valuable because it demonstrates the transformative potential of the median experience in the Process.

The Katzie First Nation filed its Statement of Intent to negotiate in February, 1994.
  Organized under the Indian Act, the First Nation acquired its mandate not by consulting its members in a thorough manner, but by passing a Band Council Resolution at the initiative of an interested individual.
  It represents approximately 370 members, who live both on and off the band’s three reserves.  Its traditional lands are located in the Lower Mainland of British Columbia, and stretch to the north, south and east of Vancouver.  They encompass the three reserves, in addition to lands contained in a number of municipalities, including Vancouver, Richmond, Surrey and Maple Ridge. 
  The Katzie Nation shares boundaries with many aboriginal groups in the area, some of which participate in the Treaty Process, such as the Tsawassen, Burrard and Snuneymuxw First Nations, and some of which do not, such as the Semiahmoo and Kwikuitlum First Nations. 
  Shared boundaries present a pressing concern for the current Katzie negotiator, not simply because of the emphasis the principals have placed on resolving them, but because the Katzie elders – the Nation’s traditional leaders – have identified the preservation of relations with other First Nations as their highest priority.


Since entering the Treaty Process, the Katzie Nation has reached Stage 4, by signing a Framework Agreement in March, 2001.  Negotiations over an Agreement-in-Principle continue, but have yet to yield any concrete developments.  But, this patient pace belies the continuous, subtle activity that has characterized the Katzie Nation’s experience in the Treaty Process.  Internally, the Katzie Nation has amended the means by which it generates mandates for its negotiators.  Although the initial mandate arose from the band Chief and Council, since 1996 Katzie negotiators instead have sought to obtain and clarify their mandates through direct consultations with representatives from each of the three Katzie reserves and a new Youth Chief and Council, in addition to the established Chief and Council.
  These broader discussions promote wider awareness of the Treaty Process within the Katzie community and also protect against the formation of an overly narrow or rigid mandate that does not reflect the interests of the entire Nation.   Externally, despite moving slowly through its linear stages, the Katzie Nation also has remained active in the tripartite structures of the Treaty Process.  
In addition to continuing general talks with representatives of Canada and British Columbia, in 2001 it negotiated and implemented a treaty-related measure with them.  This measure, which had a total budget of $130,000, aimed to enhance the Katzie’s capacity for self-government through comparative research, community consultation and training.  It also sought to improve all three parties’ understanding of the particular governance issues facing a small urban First Nation.
  The Katzie Nation engaged a private consulting firm, which produced a report on a potential model of governance, and consulted its members in general community meetings to discern their interests and objectives.
  The Katzie also explored its current capacity to engage in governance activities.  Although the parties had envisioned training Katzie interns at local government offices, the Katzie Nation found that it lacked the institutional structures and financial capacity to use the experience gained by such internships.  Instead, the parties settled on a more limited program of capacity building that involved workshops and the design of procedures to promote “good governance.”
  The treaty-related measure helped the Katzie Nation to better understand both its present limitations and its aspirations: its representatives became more aware of the practical aspects of “good governance” in the context of local government; they identified practical and political benefits of formal collaboration with neighbouring municipalities, regional districts and First Nations governments; and, they proposed a draft organizational model based on their consultants’ report.
  This experience shows precisely how First Nations and the two governments can learn and develop their negotiating positions, even without progressing through stages of the Process.


Another way in which the Katzie treaty table has explored the possibilities presented by the tripartite structure of the Process is by establishing an Intergovernmental Relations Working Group.  The three parties established this working group in October, 2000, because they recognized the importance of good relationships with local government for the implementation of an urban treaty.
  The Working Group is composed essentially of the three parties’ negotiators, with additional representatives from the Katzie Nation, including its Chief.  Its operations consist largely of organizing meetings between the Working Group members and various local governments and regional district organizations in the Katzie’s traditional territory.  These meetings facilitate the exchange of information about the Treaty Process and the local governments’ activities, interests and responsibilities.  They also enable the participants to identify similar or shared problems, such as supporting governance structures and delivering quality municipal services with a limited tax base.
  Although immediately beneficial for the information and experience that they yield, these meetings also aim to establish relationships between the Katzie Nation and these local institutions that will survive in the Treaty era. 


These experiences have provided the Katzie Nation with a perspective on the Treaty Process and its participants that, while in some ways unique, likely resembles that of many First Nations.  In an interview, the Katzie negotiator expressed frustration with the negotiation practices of both governments, because they change their mandates and negotiators frequently.  She also hinted at the representative role the First Nations Summit plays in the province, as she emphasized that its effectiveness in addressing the large issues, such as certainty and funding, relies heavily on the public impression made by its elected leadership.  In addition, she stated that judicial decisions, particularly Delgamuukw, have had no direct effect on the progress or outcome of treaty talks.  Finally, she explained that the Katzie view the purpose of the Treaty Process as “establishing a framework for relationships with other governments,” and described a final treaty as “just the end of the beginning.”
  For her and the Katzie, the Treaty Process aims not at certainty, or at improving their quality of life, but at establishing a framework to support further talks with governments at all levels: local, provincial and national.  The purpose of these talks is to produce more talking.

All of these experiences suggest how the Katzie Nation’s participation in the Treaty Process may change both the Katzie Nation and other participants.  The Katzie’s treaty-related measure envisioned a form of government proposed by a private, non-aboriginal consultation group and a program of capacity building whereby Katzie interns would train in local governments.  In addition, the Katzie negotiators already have amended the process by which they obtain mandates from their communities, and the Intergovernmental Working Group aims to establish regular opportunities for interaction between the Katzie and neighbouring municipal organizations.    Nor will this process work in only one direction: the government parties planned to use the results of the Katzie treaty-related measure to better understand self-governance for all urban First Nations, and the local governments which receive and train Katzie interns will learn more about their First Nations neighbours and themselves.  All of these examples provide opportunities for cultural cross-pollenation: the exchange of ideas and approaches across cultural boundaries may amend all parties’ understandings of those boundaries and the purposes they serve.

2. The Nuu-chah-nulth Tribal Council

In contrast to the stable, almost mundane experience of the Katzie Nation, the Nuu-chah-nulth Tribal Council presents an example of the stresses that participation in the Treaty Process can bring to bear on existing organizations.  The Nuu-chah-nulth Tribal Council is the traditional governing body for fourteen affiliated First Nations whose traditional territories cover the southwest side of Vancouver Island, including Tofino and Clayoquot Sound.  The Tribal Council, which is organized under the provincial Societies Act, rather than the Indian Act, has a federal structure, in the sense that the member First Nations retain a measure of autonomy in certain aspects of their affairs, such as treaty negotiations.  In January, 1994, thirteen of the fourteen First Nations, which represent approximately 7,500 people, filed a Statement of Intent as the Nuu-chah-nulth Tribal Council: the Ditidaht First Nation chose to wait and enter the Treaty Process at a common table with a non-Tribal Council Nation.
  Although the Tribal Council moved smoothly through the first three stages of the Process, it encountered severe political obstacles towards the end of Stage 4.

In early 2000, the Hupacasath First Nation withdrew from the Tribal Council table and filed its own Statement of Intent to negotiate independently.
  Then, in March, 2001, the Tribal Council initialed an Agreement in Principle with Canada and British Columbia.  When returned for ratification by each of the negotiating First Nations, although heralded as the largest land and cash offer yet offered within the Treaty Process – it included 550 square kilometers of land, $243 million in cash, and a share in the commercial fishery and forestry resources of the region – they split evenly: six voted in favour of the agreement and six voted against it.
  The Tribal Council responded by passing a resolution that enabled the First Nations that had approved the Agreement in Principle to proceed with negotiations, and which allowed those Nations that had rejected it to re-evaluate their options for further negotiations.
  Five of the six Nations that approved the Agreement chose to continue negotiations as Maa-nulth First Nations, while the other Nation opted to join the reluctant six.  In May 2003, the Maa-nulth Nations initialed a modified Agreement in Principle with Canada and British Columbia, and during the summer of 2003 they ratified it on a First Nation-by-First Nation basis, with procedures ranging from a secret ballot at a community meeting to community meetings combined with a telephone poll of members.
  The three parties signed the Maa-nulth First Nations Agreement in Principle on October 3, 2003, and the Maa-nulth First Nations entered Stage 5 of the Treaty Process.  In contrast, the seven First Nations that elected not to continue negotiations on the basis of the contentious Agreement in Principle remain together in Stage 4, where the Ditidaht First Nation also sits, while the Hupacasath Nation languishes in Stage 2.  

Although the Nuu-chah-nulth Tribal Council continues to deliver many services, including child development and fisheries maintenance, to its fourteen member Nations, its engagement with the Treaty Process may have serious ramifications for its role as their broader political representative.  While it is still too early to draw definitive conclusions, participation in the Treaty Process has only complicated matters for the Tribal Council and its members: it has reinforced the autonomy of the individual First Nations at the expense of the Tribal Council’s integrative function.  The fourteen member First Nations have splintered into four negotiating groups, each of which is pursuing a treaty with the two governments.  Ultimately, those treaties will be constitutionally protected documents: different terms will define the relationships that the Nations of each negotiating group will have with British Columbia and Canada.  Those terms will bear the symbolic gloss of being treaty terms, and also will be difficult to amend.  

Whether or not these treaties produce a looser federation of Nuu-chah-nulth Nations, they will introduce new constellations of interest around which new governance practices and, potentially, new identities may coalesce.  Responsibility for negotiation costs will only reinforce this possibility, as each group will become obligated to repay the loans it has received through the Treaty Commission at the earliest of the signing of a final treaty, the expiry of seven years from the signing of an agreement in principle, the expiry of twelve years from their first loan advance.
  For the seven Nations negotiating as the Nuu-chah-nulth Tribal Council, the twelfth anniversary of their first advance is in early 2006, while the five Maa-nulth First Nations aim to conclude a final treaty even sooner.
  On top of these financial concerns, lawsuits filed recently by various member Nations add an additional layer of complication for the Tribal Council: the seven Nations proceeding as the Nuu-chah-nulth Tribal Council filed suit against the provincial government over fisheries management, while the Huu-ay-aht Nation, one of the Maa-nulth Nations, filed against the province for failure to consult over proposed forestry developments.
  Perhaps not imperiled, the Nuu-chah-nulth Tribal Council likely will find itself increasingly challenged by emergent units and coalitions among its fourteen Nations, all produced through participation in the Treaty Process.  Such participation enables its constituent Nations to define and pursue their interests along workable lines, but it also forces them to articulate preferences, allegiances and identities in ways that may affect their members’ understanding of the Tribal Council, their Nations, and themselves.

3. The Sechelt Indian Band

Finally, the Sechelt Indian Band’s experience in the Treaty Process reveals both the great promise of this experiment and its capacity for disappointment.  The Sechelt Band entered the Treaty Process in July, 1994 as an economically vibrant community and the first First Nation to have negotiated a self-governance arrangement in Canada.  It moved swiftly through the first four Stages, and reached Stage 5 by signing and Agreement in Principle in April, 1999.  Due to this rapid progress, it became an initial success story for the Process, but since then negotiations have collapsed, and other Nations, such as the Maa-nulth, have moved to the forefront.  While the Sechelt people are not ready to declare their participation at an end, they are pessimistic as to the likely benefits of further talks.  Their disenchantment with the Treaty Process raises the possibility that strong First Nations – those with substantial economic, social and legal resources – may be unlikely to succeed within its current structure.  


Initially eager, the Sechelt people have balked at further talks with the two governments for substantive, strategic and political reasons.  The substantive reasons relate to the content of the 1999 Agreement in Principle.  Specifically, they felt that the taxation provisions were too onerous, the lands covered were too restrictive and the compensation offered for lost lands and other matters too miserly.
  The strategic issues that troubled the Sechelt concerned the negotiating practices of the two governments.  First, both governments’ rhetoric about “the future” and “sustainability” proved inconsistent with their rigid, restrictive offers.  Second, the mandates for government negotiators were not stable and expansive, but shifting and narrow.  Third, the governments did not take the Sechelt’s interests sufficiently seriously.  Although they insisted on discussing certainty at the main negotiating table, both Canada and British Columbia continually tried to isolate issues important to the Sechelt, such as culture, fishing and forestry, by relegating them to side tables.
  Finally, the political concern for the Sechelt Band was that its members had become disengaged from the treaty talks.  Although the members approved the Agreement in Principle, many people felt the negotiation process was being rushed and that the emerging settlement was too technical.
  


Despite these problems, the Sechelt Band has not abandoned hope of advancing in the Treaty Process.  For example, its Chief and Council are preparing a proposal to return to the table on the Band’s own terms – a principled proposal that addresses the Band’s interests in land, financial compensation, and resource rights – that they intend to put before Band members in a referendum.  They hope to re-engage the Sechelt community in a way that the rigid Agreement in Principle could not.
  Unfortunately, such efforts are unlikely to succeed because many members of the Band see another option as more viable: litigation over aboriginal title.  Although such litigation would effectively terminate treaty talks, since the governments refuse to negotiate with First Nations that have sued over title, many Sechelt members believe that further talks will prove fruitless.  Also, while litigation over title can be both lengthy and expensive, the Sechelt Band has the ability to raise the necessary revenue through its powers of taxation under the self-government arrangement.  Finally, and perhaps most importantly, many Sechelt people feel they have a strong legal claim, since the Band has resolved all of its shared boundaries with other First Nations.  Although other B.C. First Nations, such as the Haida Nation, have unencumbered claims, they lack the Sechelt Band’s financial resources.
  

This antagonism is unfortunate, especially in the context of the Sechelt Band’s initial success in the Treaty Process.  The very threat of a viable and high-profile lawsuit may be sufficient to disrupt the governments’ offensive practices and bring the parties back to table, but this has yet to occur.  Hopefully, though, Canada, British Columbia and other First Nations committed to the Treaty Process can learn from the Sechelt Band’s experience and prevent similar problems from arising at other tables.  

4. Summary

These three case studies present interesting points on the spectrum of First Nations’ experience with the Treaty Process.  They suggest ways in which it works, ways in which it does not, and ways in which participation in such a process can affect the participants.  Such a small sample cannot represent the experience of all fifty-three First Nations, but it can draw out salient issues for comparison and analysis.  Three issues that warrant further mention before moving on, because of their high strategic and normative importance to participating First Nations, are funding, compensation and the appropriate conceptual model for self-government. 

Support funding for treaty negotiations is a concern for all First Nations, even those like the Sechelt Band and the Westbank First Nation, which have powers to raise funds through taxation.  Negotiations are costly and represent a large investment for participating First Nations.  Presently, the support funding that flows through the Treaty Commission is composed of 80% loans and 20% grants.  The loans, all of which are provided by the federal government, become payable on the earliest of several dates: the signing of a final treaty; the seventh anniversary of the signing of an agreement in principle; or, the twelfth anniversary of the First Nation’s first loan advance.
  These rules exert strong pressures on First Nations to reach a final treaty at least within twelve years of entering the Treaty Process.  For many First Nations, their twelfth year of participation is fast approaching and a final treaty is not yet within reach.  Two outcomes seem likely: either the governments will agree to new funding rules that relieve these pressures, or the parties will scramble to reach treaties that address these financial concerns before the funding deadlines.  If the latter occurs, the resulting treaties likely will be skewed towards government interests, as First Nations will be forced to capitulate or face large financial liabilities.  Recently signed Agreements in Principle, negotiated with the shadow of debt still distant, include provisions that render the First Nation’s loan obligations proportional to Canada’s capital transfers: the parties net these obligations once an agreement is reached.
  Additional pressures arise from the rules relating to interest, as loans made before the signing of an agreement in principle do not accrue interest until they become due, but loans made after such signing accrue interest from the date of the advance.  These rules provide incentives for First Nations to resist signing an agreement in principle until they are confident that a final treaty can be negotiated swiftly, but, as in the case of the Sechelt Band, they also encourage First Nations to refuse further loans – and talks – if problems arise during Stage 5, so as to avoid the need for more funding.  Financial concerns are paramount for First Nations embarking on self-government, and the current arrangements present difficulties that, if not addressed, may disrupt further progress in the Process.

Similarly, the concept of compensation remains a problematic issue for the parties.  It is a notoriously broad topic, but one of great significance to First Nations in the province.  They may seek compensation for a number of injustices, ranging from encroachment on their traditional lands to damage to their distinct cultures.
  In addition, it may take many forms, including expanded First Nations authority over cultural matters, government declarations recognizing the harms perpetuated by their policies, and cash.
  Compensation is important to First Nations because it clears the ground for establishing a new relationship with the governments based on reconciliation and mutual recognition.
  Unfortunately, although aware of its importance, both governments generally have been reluctant to discuss compensation.  In particular, the provincial government resists using the term because it fears incurring further liability by recognizing any wrongdoing.
  Compensation will remain an important issue for participating First Nations because it is seen as an important source of legitimacy for the resulting treaty.  The governments should strive to accommodate this perspective, as such a significant normative matter often introduces strategic concerns.

Finally, the appropriate model for self-government is implicit in the talks at each treaty table.  It is bound up with the provincial emphasis on certainty, as British Columbia wants to avoid giving First Nations’ self-government a constitutional foundation within final treaties.  The non-assertion model preferred by the province is one in which the exercise of self-government is delegated to a First Nation through legislation governed by a side-agreement to a final treaty.  This side agreement would have no constitutional status, and would not affect any underlying right to self-government.  Rather, the First Nation would agree not to assert that right during the life of the agreement.
  The Sechelt Band and the Westbank First Nation currently enjoy self-government on a delegated model, although their arrangements do not contain a non-assertion component.  But, many First Nations, including the Sechelt Band, do not believe that a delegated model can provide a permanent solution, as it does not provide them with sufficient certainty as to the nature and scope of their right to self-government.  While some of the existing agreements in principle do employ the non-assertion model
, others employ ambiguous language that does not commit the parties to any particular arrangement.
  Similar to funding and compensation, the issue of self-government engages important practical issues in negotiations and will continue to influence their trajectory.

The participating First Nations present a remarkably diverse array of interests, objectives and approaches to the Treaty Process.  Sensitivity to this diversity informs the structure of the Process and is a main source of its value in developing effective solutions to the problems facing the parties.  Canada’s aboriginal peoples have had a difficult history since contact and confederation. Their experience in the Treaty Process suggests that the poor conditions many First Nations currently enjoy may be remediable, but that such improvements often will come at the expense of relative cultural stability.
E. The British Columbia Treaty Commission

The Treaty Commission, although neither a principal nor a participant, performs an essential role within the Treaty Process: it mediates between the principals, the First Nations and the public to promote the fair and effective negotiation of treaties.  Envisioned by the Task Force and created by the principals through the Treaty Commission Agreement, legislation and resolution, the Treaty Commission is the institutional embodiment of their commitment to collaborate.  Its perspective on the Process is valuable because of the manner in which it complements those already discussed: while the Commission is intimately involved in the negotiations, it is committed not to a particular set of outcomes, but to protecting the Process itself.
  Its approach to the Treaty Process is both critical and optimistic: it identifies both the problems and the promise, and seeks to solve the former while securing the latter.  As stated by former Chief Commissioner Miles Richardson, “The Treaty Process is not perfect but it is fundamentally sound.  It’s a work in progress.”

This quotation encapsulates the main elements of the Treaty Commission’s perspective on the Treaty Process.  It admits that the Process is flawed:  the participants often demonstrate vast gaps in resources and expectations
; it is overloaded because its designers did not anticipate the participation of so many First Nations
; it is very sensitive to external political developments
; and, for many treaty tables, progress has been quite slow.
  But, it also recognizes that the Process has a firm foundation in procedural structure that is clear
, comprehensive
, open and fair.
  Finally, it identifies the Process as provisional and dynamic: the procedures established in the Task Force Report and the Treaty Commission Agreement are flexible and adaptable; the participants can develop new tools to address their interests within the tripartite structure; changes can be made to improve the Process.

The Treaty Commission fits snugly within this understanding of the Process because its role is defined in such general terms.  Section 3.1 of the Treaty Commission Agreement provides that “[t]he role of the Commission is to facilitate the negotiation of treaties and, where the Parties agree, other related agreements in British Columbia.”
  The Task Force recommended that its role “be to ensure that the process is fair and impartial, that all parties have sufficient resources to do the job, and that the parties work effectively to reach agreements.”
  Although it also has specific tasks to perform, the Commission has found that its “ill-defined role permits pragmatic action.”
  Operating in the gaps between the principals and the First Nations, it often seeks to further the Treaty Process in ways not envisioned by those who framed it.  

According to the Treaty Commission, its general responsibilities within the Process comprise its “three faces”: facilitation, funding and public information. 
  Facilitation includes a wide range of activities, from installing observers at each table, to assessing the parties’ readiness to begin or advance in negotiations, and even providing dispute resolution services, if requested.  It involves informal activities, such as suggesting solutions to negotiators that may be unacceptable if introduced by one of the other parties, as well as the more formal functions required by the Treaty Commission Agreement.
  Funding is more straightforward. The Commission must allocate negotiation support funding provide by Canada and British Columbia in accordance with criteria established by all three principals: the distribution of funding must be “neutral, fair and equitable, clear, simple and understandable and reflect the government-to-government relationship between negotiating parties.”
  Finally, public information entails not only the preservation of documents produced by the parties, the publication of the Commission’s own reports on the Treaty Process, and the maintenance of an invaluable website.  Behind this “face,” the Treaty Commission also attempts to engage the residents of British Columbia through speeches, the production of videos and television shows, and the distribution of educational materials to schools.
  These are expansive responsibilities for a small organization headquartered in Vancouver, the southwestern corner of a massive province, composed of five Commissioners and thirteen staff, with an annual operating budget of $2.2 million.
 
But, for the most part, the Treaty Commission has performed its functions effectively, and it continues to look for ways to improve both its own performance and that of the Process.
  For example, when the Treaty Process stalled in 2001, after the federal and provincial elections, and in anticipation of the referendum, the Treaty Commission became proactive, instead of waiting for the political turbulence to subside.  It scrutinized the entire Process with an aim to identifying those aspects of it which were working, those which were not, and ways in which the most pressing problems could be addressed.  The results of its analysis were published in 2001 as “Looking Back, Looking Forward,” a concise report that laid bare the successes, failures, strengths and flaws of the Treaty Process.
  This document contained blunt statements, like “[o]ur expectations for comprehensive treaties were unrealistic.  We tried to accomplish too much too soon.” 
  It also provided detailed recommendations on how to improve the results of the Process, many of which are reflected in current practice, such as the increased use of interim measures and the introduction of high-level talks between the principles on big issues.
  In combination with the high-level tripartite review performed by the principals the next year, “Looking Back, Looking Forward,” introduced the present phase of the Treaty Process, which is characterized by greater flexibility, an increased emphasis on building treaties incrementally, and the improved coordination of local experimentation and high-level collaboration.
  

The Treaty Commission has built upon the success of “Looking Forward, Looking Back” with each of its subsequent annual reports, which it publishes to fulfill its duty to “submit a report to the Principals on (i) the progress of negotiations; (ii) the operations of the Commission; and (iii) any other matter the Commission deems appropriate.”
  Its annual reports catalogue developments on a number of fronts, including the progress made by each treaty table,
 the use of interim measures
, and changes to the legal landscape.
  Although these reports also contain general information on Commission activities and staff changes, in recent years the portions devoted to “other matters…deem[ed] appropriate” have become more salient.  In its 2002 annual report, the Commission summarized the efforts that it and the principals had taken since 2001 to revitalize the Treaty Process.  It restated its most significant suggestions – to build treaties incrementally and to engage in high-level talks among the principals on issues of overarching importance – and explained how the participants had embraced and implemented them, including public statements of approval, revised instructions to negotiators and the contemplation of new forms of interim measures.
  In addition, the Commission identified actions that deserved praise, such as the provincial government’s decision to channel its resources into a separate Treaty Negotiations Office, and situations that require attention, such as the persistent imbalance of resources between the Summit and the two government principals.
  

The annual reports, which are published on its website, give the Commission with an opportunity not only to provide the principals and the public an overview of recent developments they also enable it to make statements that other parties are unwilling or unable to say for political reasons.  A claim that may offend a participant and disturb negotiations if made by a principal or a First Nation appears more neutral when made by the Commission in such a formal manner, and, instead of recoil it may spur reflection.  For example, in its 2002 report, the Commission observed that First Nations “have cause for concern” that new assessment tools may be used to suspend negotiations, in light of a federal decision to shift resources away from intractable tables.  This statement legitimated the First Nations’ concern, while clearly labeling the offensive government behaviour and identifying the actions that should be taken to correct it: both governments should provide sufficient resources for negotiations with all First Nations interested in crafting a new relationship.
  

The Commission continued to use this approach in its Annual Report for 2003.  Before summarizing the strides made at each table, it analyzed the Process as a whole, first by recognizing certain positive developments and then by identifying aspects of those developments that warrant caution.  It expressed a general sense of progress since the difficulties of 2001 and emphasized specific areas of improvement, such as the ability to negotiate incremental agreements, the increased availability of interim measures, British Columbia’s Throne Speech recognition of the duty to consult First Nations, and new possibilities for revenue sharing.
  But, the Commission also noted certain troubling developments, most significantly the creation of a bilateral government task group on fish and the increase in draft agreements in principle that elide certain elements.  Its criticism of the fish task group was diplomatic.  After describing its establishment, the Commission stated simply “First Nations are not represented in this group.”  The Commission then presented each principal’s position on the task group and concluded by agreeing with the Summit that First Nations must have a say in any fish discussions, urging the task group to engage them, and declaring that the governments must establish forums to address issues relating to fish at the local, regional and provincial levels.
  It acknowledged the governments’ opinions, but then explained why it found them unsatisfactory and suggested how they could improve.  This approach not only rationalizes and legitimates the Commission’s findings, it also enables the public to scrutinize relatively technical developments in an informed manner.

The Commission took a similar approach to the draft agreements in principle, although in a more restrained and delicate manner.  It explained that, while the draft agreements negotiated during 2003 clarified some matters, they left other important issues unresolved.  Then, it elucidated the parties’ positions on a number of these issues, including the familiar triumvirate of self-governance, certainty and compensation, and provided its own perspective.  On self-governance, the Commission noted that, while Canada “supports negotiation of a wide range of First Nation law-making powers within a treaty” and First Nations want their governance authorities to receive constitutional protection, British Columbia envisions the delivery of self-governance through both treaties and statutes.
  Aware of the contentious nature of this issue, especially in light of the provincial referendum, the Commission limited its substantive comments to approving the proposed federal Governance Act as a means to promote good governance where no other self-government arrangements exist.
  

The Commission took a slightly less aggressive approach to the issue of certainty, which it said is attained when the “ownership and jurisdiction, including the rights, responsibilities and authorities of all parties are clear and predictable” and “[t]he process for reviewing and amending the treaty [is] fair and predictable.”
  Although the Commission did not identify the pragmatic approach to certainty described in section III.B, it did acknowledge the difficulty posed by positive definitions of the term: “[t]he challenge is to achieve certainty without extinguishing aboriginal rights.”
 After describing the various conceptual approaches the governments have used, including “cede, release and surrender,” “modification and release” and “non-assertion,” and explaining why First Nations find them inadequate, it noted simply that this issue required more work to close the gap between the parties.
  Although the Commission attempted to define certainty in a manner that accommodated the interests of all parties, by including both substantive and procedural aspects and recognizing that certainty must not come at the expense of aboriginal rights, it did not give the parties practical suggestions on how to build consensus on this issue.

When addressing the parties’ approaches to compensation, the Commission adopted a more critical stance.  First, it noted that the Task Force Report expected the parties to address compensation, which means some financial component intended to recognize historical use of First Nations land and resources by non-aboriginals and the continuing effects of that use today, in their negotiations.
  Next, it observed that the two governments’ approach to compensation had “unnecessarily delayed” negotiations for at least one treaty table.  Then, the Commission stated that, despite a directive agreed by the principles to allow negotiators to explore compensation, progress on the matter has been limited.  Finally, the Commission elaborated Canada’s position on compensation: individual tables may discuss compensation without making it a substantive topic for negotiation; Canada is unwilling to discuss compensation on a basis of legal liability, financial liability or general accountability; and, progress is unlikely in negotiations unless the parties attempt to reconcile the past in a meaningful way.  Although its criticism was subtle, the Commission used the federal government’s own actions and words to reveal the normative and practical problems posed by its approach.  Not only does Canada’s stance fail to accommodate the First Nations’ emphasis on compensation as a foundational element of any new relationship, it also restricts compensation so tightly as to deny it an effective role in negotiations.  By citing the foundational document of the Treaty Process, which all three principals endorsed, the Commission also subtly supported and legitimated First Nations’ attempts to place compensation on the negotiating agenda. 

The Treaty Commission’s position, while not precarious, requires sensitivity to the complicated politics of both the dispersed treaty tables and the high-level relations between the principals.  It is the keeper of the Process; it is the hub that connects the many disparate parties.  To pursue its objective of ensuring a fair and effective Treaty Process, the Commission must be diplomatic and pragmatic, critical and optimistic.  The statements from its annual reports suggest how the Commission strives to make its position on important matters apparent to the parties and the public: it acknowledges the positions expressed by the parties, tries to identify the flaw or concern, and then suggests, however delicately, ways in which it can be addressed.  The Commission’s role is to facilitate negotiations, not to direct them, so it legitimates these sorts of interventions by linking its criticisms and recommendations either to one of the principals’ own positions or to the documents the principals used to create the Process.  The Commission’s actions appear as part of the Process itself – when it acts, it does so in a manner that reinforces the normative and institutional structure to which the principals agreed – and thus minimize their potentially disruptive effects.

F. The Union of British Columbia Indian Chiefs

The Union of British Columbia Indian Chiefs (the “UBCIC”), on the other hand, operates outside of the Treaty Process in an attempt to maximize its damaging effect.  Although the UBCIC collaborated in creating the Summit and appointing three members to the Task Force in 1990, it has since spurned participation in the Treaty Process.  Instead, it has adopted an antagonistic stance that has isolated it from the principals and many First Nations in the province.  While the UBCIC is not engaged constructively in the Process, its perspective is important in forming a comprehensive model, since not all First Nations in the province support the tripartite negotiations.

Individuals from aboriginal communities across the province formed the UBCIC in 1969, in response to the federal government’s assimilationist White Paper and an enhanced awareness that some form of collective action would be necessary to ensure the survival of vibrant aboriginal peoples.
  It is founded on the recognition of two sources of power for aboriginal peoples: unity and knowledge.
  Similar to the Summit, the UBCIC is a voluntary, province-wide, representative body for First Nations in British Columbia.  Unlike the Summit, its activities are not oriented primarily, or even largely, towards the Treaty Process.  Rather, while the UBCIC aims to improve recognition and protection for aboriginal rights and title in the province, it rejects the use of tripartite negotiations involving the provincial government.  Its position on issues such as aboriginal title, certainty and negotiations were formed largely during the 1970s and 1980s, when the two governments were not interested in talking with First Nations.  But, the UBCIC is by no means irrelevant to the Process, since it still represents 22% of the aboriginal population of British Columbia and because its policies contrast so starkly with those of the Summit.
 

The UBCIC’s perspective on the Treaty Process flows from its “uncompromising”
 stance on aboriginal rights and title, which some First Nations describe as “more confrontational and litigious” than that of the Summit.
  Although aboriginal title is not the UBCIC’s sole focus, according to its constitution, the Union draws its guiding principles from its position on this issue.
  These four basic principles, which it draws from international and constitutional law, are (1) the principle of self-determination of peoples, (2) the inherent sovereignty of First Nations, (3) the right to be de-colonized, and (4) the conditionality of Canadian sovereignty on Canada’s protection of Crown obligations to First Nations.
  While the first two principles seem consistent with positions adopted by participants in the Treaty Process, the latter two express an openly aggressive stance that clashes with the mostly tempered rhetoric and behaviour of the principals.  Also, the UBCIC’s focus on such abstract principles contrasts with the Summit’s emphasis on addressing the more concrete interests and needs of First Nations, such as fiscal responsibility and viable fisheries resources.  The two organizations have different normative and strategic orientations.

This is shown most starkly by three aspects of the UBCIC’s approach the Treaty Process.  First, it rejects the tripartite structure of the Process as a departure from the nation-to-nation relationship that First Nations enjoy with the Crown in right of the federal government.  It denounces the pragmatic argument for provincial involvement – that the province has “jurisdiction” over many areas and issues being negotiated – without exploring the practical justifications for this model, most notably the province’s relative expertise in areas such as education and health.
  Instead, it simply asserts that “only the federal government has the power or authority to treaty with Indigenous Nations with respect to our Aboriginal Title.”
  Second, the UBCIC insists that extinguishment of aboriginal rights and title must never become a subject for negotiation.  In contrast, while the Summit believes extinguishment is unacceptable, it also accepts that the topic must be admitted to the treaty talks, in the spirit of openness that characterizes the Process.
  The UBCIC decries the two governments’ talk of certainty as an attempt to re-define and re-create aboriginal rights – to “place them in a cage constructed of words and legal provisions.”
  It rejects any form of certainty, regardless of the language used, unless all relevant rights are rendered explicit and fixed, including those of the federal and provincial Crowns.
  Finally, as a strategic matter, it believes that the funding arrangements will increase First Nations’ dependency on the federal government and deter them from pursuing litigation.
  The UBCIC is deeply opposed to the Treaty Process – not only to its structure and the positions articulated by the two governments, but also to the approach maintained by many First Nations, who see the Process as the beginning of a new relationship of equality rather than a step towards irrelevance and subordination.  
But, its hostility to the Treaty Process does not render the UBCIC unable to coordinate and cooperate with parties that engage in the Process.  In 1993, it established the Joint Policy Council with the provincial government to discuss issues of mutual concern, such as lands, health and welfare.
  The parties established the Council through a memorandum of understanding, which the UBCIC insists was based on a government-to-government relationship that did not weaken the nation-to-nation relationship that First Nations have with Canada.
  While such flexibility can be valuable, British Columbia decided not to renew the memorandum in 2003.
  The UBCIC continues to perform other functions, though, such as raising awareness of aboriginal concerns, furthering land claims through legal and historical research, and supporting the Institute of Indigenous Government, a post-secondary educational institute oriented towards the needs of aboriginal peoples.
  Although it refuses to engage constructively with the Treaty Process, the UBCIC remains relevant because the comparisons it offers with the Summit and participating First Nations reveals the dynamism and mutability of aboriginal peoples’ perspectives and approaches, even on issues as important as aboriginal title.

G. Treaty Advisory Committees

Similarly, the Treaty Advisory Committees (the “TAC”s) are important to any analysis of the Treaty Process because they complement and enrich our understanding of the participation of British Columbia and Canada.  TACs are the main vehicle for municipalities to participate in the process, and they operate to engage non-aboriginal individuals with the Process on a more direct and practical level than the governments do, as they focus largely on the day-to-day concerns that implementing treaties will entail.  While their numbers and influence have declined since 2002, when the governments amended their funding arrangements, some TACs have remained intact and committed to ensuring the Treaty Process remains open and accountable to local interests.  Their emphasis on the micro-scale magnifies the transformative potential of the Process, and provides an illuminating contrast to the concerns of the three principals. 

Although the governments drastically cut their funding to TACs in 2002, they have not excluded them from the process altogether.  In early 2003, the provincial TNO and the Union of British Columbia Municipalities signed a “Memorandum of Understanding on Local Government Participation in the Negotiation of Treaties and Agreements.”
  This memorandum replaced the 1994 Protocol Agreement between the UBCM and the province, which had established the notion of the TAC, but which funding cuts had rendered unviable.
  Its overall goal was to re-establish common expectations and predictability in the area of local government participation.
  Perhaps most importantly, the memorandum recognizes that local government participation in the Treaty Process is necessary to render negotiations democratic, effective and legitimate, and asserts that local government representatives are members and respected advisors of provincial negotiating teams.  It also promulgates a set of principles to guide such participation and establishes some general roles and responsibilities for both the province and local government with respect to treaty negotiations.
  The principles emphasize the unique perspective of local governments, their need for flexible means of organization and participation, and the importance of transparency to the public.
  

Accordingly, under the memorandum, local governments have discretion over the structure, scope and extent of their participation in the Process.  While they may continue to use the TAC structure, they also may elect to develop an alternate organizational form.  Regardless of their structure, the memorandum promises local governments the opportunity to attend negotiations at the main table, as well as any side tables or working groups.  In addition, the province promises to consult with TACs on a range of matters, including governance, dispute resolution, services affecting local government infrastructure and land use.  Such consultation will entail the provision of sufficient notice and information to enable quality input from the TAC, as well as a report on how the province used such input.  This framework reflects the province’s commitment to transparency, while also enabling local governments to monitor the effectiveness of their participation.  

But, these objectives may be undermined by British Columbia’s reluctance to fund TACs.  The province commits itself only to consider TAC requests for funding on a case-by-case basis, where the local governments show a lack of financial capacity to participate in a specific negotiation activity.
  This seems to be a stringent test, and it suggests that only those municipalities with substantial financial resources or very significant interests at stake will participate in the Treaty Process consistently.  Regardless, some TACs have managed to stay intimately involved in the Process and continue influence its trajectory.  Two of the most active TACs are the Lower Mainland TAC, which represents twenty-five municipalities between Whistler and Abbotsford at five treaty tables, and the Prince George TAC, which represents two regional districts and nine municipalities at four treaty tables in the center of the province.
Generally, these TACs consider their role in the Treaty Process to be to ensure that the interests of local governments are identified and taken into account within the tripartite negotiations.
  They believe the Process involves “interest-based” negotiations, in which the parties explicitly attempt to address their underlying concerns, interests and needs through mutual engagement, rather than promote certain positions or solutions conceived prior to the talks.
  They also claim that local governments have an important role to play in those talks because of their practical experience in addressing many of the issues and problems that post-Treaty First Nations governments will have to face.
  Interestingly, although TACs are sensitive to the diversity between and among local governments and the emergent First Nations governments, they emphasize their differences as “overlaps” and the basis for “intergovernmental linkages,” not as grounds for jurisdictional conflict.
  Although each adopts a slightly different formulation, the TACs express their particular local interests in a similar fashion.  First, they articulate “General Principles”
 or “General Interests”
 that serve to orient their engagement with the province and the Process.  These statements include commitments to such matters as the stability of all existing communities
, the consistent application of the Canadian Constitution and the Charter of Rights and Freedoms
, and transparent negotiations.
  Then, they identify more specific principles and interests to explain their approach to concrete issues like land use and ownership, local taxation, and service provision.  These specific statements identify both pressing concerns and opportunities for engagement with First Nations governments.
  
The role of TACs in the Treaty Process has been reduced, but not extinguished.  Those TACs that have sufficient local funding to proceed, or that have received money from the province, continue to remind the parties that implementing final treaties will be largely a local matter.  Their members are willing to participate in preparing all parties, but especially First Nations, for the post-Treaty era, but they insist that effective implementation in the future requires extensive consultation now.  Like the Summit for First Nations, the TACs and the UBCM present emergent loci for the concentration of municipal interests and influence within the province.  In addition, local governments are demonstrating a willingness to collaborate with First Nations communities that may prove valuable as Nations like the Katzie seek to build their capacity for self-governance. While too early to gauge the effect of all these developments, their engagement suggests just one more way in which the Treaty Process may be subtly transforming the political and institutional topography of British Columbia

H. So Many Perspectives, So Little Time
The purpose of this Section was to gather and prepare the raw material to construct a model of the Treaty Process.  Although such a kaleidoscopic approach can be complicated, it was necessary to reveal the manifest diversity of experiences within the Treaty Process.  This strategy may seem self-defeating, since it reveals its own artifice as such and admits its own limits and imperfections, but objectivity and perfection were not my objectives.  Rather, just as Section II aimed to show the procedural complexity of the Treaty Process and the potential possessed by its nuances, this Section aimed to emphasize the provisionality of each perspective on the Treaty Process – how each participant’s experience is necessarily limited and contingent on any number of factors.  The model emerging, based as it is on partial accounts, cannot aim to be complete, but only comprehensive and useful.  It is.  The Process is decentralized and evolving, within an environment of existing relationships that are themselves changing over time.  This model embraces that dynamism while identifying areas of promise, such as the rise in inter-governmentalism and the emergence of the Summit as a broad-based representative of aboriginal interests, and matters of concern, like the province’s inconsistencies and the federal government’s failure to consult adequately.  I anticipate that the Process will continue to emerge, and thus require amendments to this model, but at the present time, this is a useful basis for analyzing, criticizing and applauding the recent developments in British Columbia.  Now, I turn to consider recent judicial decisions, which are equally deserving of analysis and criticism, although not of applause.
IV. Recent Judicial Decisions
Legal battles concerning aboriginal rights and title, though of high profile and general constitutional importance, have proven largely tangential to the Treaty Process, which has demonstrated a remarkable resistance the sirens’ litigious call. But, while litigation has not impacted the Treaty Process directly, recent decisions from Supreme Court of Canada and the British Columbia Court of Appeals do provide a revealing context in which to consider its evolution and emerging character. The location of Aboriginal peoples and their rights within Canada’s cultural and constitutional schemes has remained a contentious issue since before it became appropriate to discuss “Canadian” history. But there is no need, let alone space or the necessary ability, to discuss the history of these relationships in great detail here. Rather, this section will analyze developments during the last decade, to demonstrate the emergence of a nascent legal environment conducive to the flourishing of Treaty Process. 


Before proceeding, a conceptual distinction must be drawn between aboriginal rights and aboriginal title. The theoretical and legal relationships between the two concepts may not be completely resolved, but some differentiation is necessary to ground the following discussion. As with many legal issues, the most cogent dimension for distinction is their relationship to land. Aboriginal rights, though some may be so narrowly defined as to be site-specific, do not necessarily depend on any title to the land. Rather, they are rights to engage in certain activities rooted in traditional cultural practices that, depending on the era in which they were asserted, receive different levels of insulation against government infringement. In contrast, aboriginal title is a subset of aboriginal rights that is tied directly to the land.
 In turn, it gives rise to a cluster of rights related to the use and development of the land over which it is held. Although its doctrinal and historical source remains somewhat contentious, aboriginal title often is described as stemming from Aboriginal peoples’ settlement on certain parcels of land prior to the assertion of Crown sovereignty.
 

Though both concepts have been constitutionalized in s.35(1) of the Constitution Act, 1982, they did receive recognition – and limited protection – under the common law prior to 1982. Perhaps the most significant pre-Charter case for purposes of the Treaty Process is R. v. Calder, in which the Supreme Court of Canada held that the Nisga’a First Nation’s claim to aboriginal title in British Columbia was justiciable under the common law and that it could exist independently of any treaty or other government action.
 The Court split evenly on whether the province’s general land legislation had extinguished the Nisga’a’s aboriginal title, and, although years of “nation-to-nation” talks between the Nisga’a and the federal government, followed by tripartite “government-to-government” talks resembling the Treaty Process intervened, this judgment was seen as a significant factor in the conclusion of the Final Nisga’a Agreement in 1997. While the Court did not, and could not have, resolved the myriad issues eventually addressed in the Nisga’a Agreement, its decision provided the necessary legal uncertainty and political impetus to push the parties down the path towards a negotiated settlement.  
This section argues that more recent Supreme Court decisions, decided pursuant to s.35(1) of the Constitution Act, 1982, have the potential to exert similar influence – indirect, yet interesting – on the Treaty Process. In particular, the Court’s decisions in R. v. Van der Peet and R. v. Delgamuukw, which address aboriginal rights and aboriginal title, respectively, provide insight into the appropriate roles and strategies for courts in the realm of relationships between First Nations and the Crown. The judiciary has struggled openly to accommodate these apparently anachronistic aboriginal rights, which emphasize community and history, within their orthodox conceptual framework of Charter rights as individual and universal – the epitome of the liberal enlightenment. The rhetoric of “reconciliation” dominates its decisions, yet provides little useful content and serves to mask an unwillingness to address directly what such reconciliation may entail.
 More specifically, this section argues that the full impact of constitutionalization has yet to be explored by the courts, because they are unable to engage in such adventurous activities. Tethered within their institutional bounds, the courts can play a role in facilitating various expeditions, but they cannot make the journey themselves. In this light, the Court’s judgment in Delgamuukw compares favorably with that in Van der Peet, as the latter, among other things, articulates a test for aboriginal rights that is at once too precise and overly vague, and which relies on a number of unhelpful assumptions about aboriginal cultures and the capacity of judges. In contrast, although flawed in its own ways, Delgamuukw addresses the issues surrounding aboriginal title with a more genuine recognition of their complexities and a more effective spirit of experimentation. Again, though its direct impact on the Treaty Process has been close to nil,
 the ethos of openness demonstrated by the Court as well as the nuances of its analysis suggest the emergence of a judicial attitude that may support and enrich the ongoing negotiations in British Columbia. 
A. 
The Essentialism of R. v. Van der Peet
Decided in 1996, R. v. Van der Peet may seem a relatively late attempt at defining the nature of and legal test for aboriginal rights protected under s.35(1). A previous decision, R. v. Sparrow, had established the test for the infringement of aboriginal rights, but failed to define them in any comprehensive way.
 Unfortunately, the Court’s judgment in Van der Peet is, in some sense, overly comprehensive, as it provides a test of such complexity that it belies both courts’ inability to grapple with such slippery legal concepts and their facility for ignoring such institutional shortcomings. 

The defendant in Van der Peet had been charged under the federal Fisheries Act with selling fish caught under an Indian food fish license, contrary to a B.C. provincial statute that prohibited the sale of fish caught under such licenses. She did not contest that the sale occurred or that it ran contrary to the statute, but rather that the statute did not apply to her actions, as she was exercising an aboriginal right to sell fish as a member of the Sto:lo First Nation. Since the Crown contested the very existence of this right, the Court could not simply move on to the test for infringement, as it had in Sparrow. Instead, the Court promulgated a succinct test to identify aboriginal rights: to constitute an aboriginal right, an activity must be an element of a practice, custom or tradition integral to the distinctive culture of the aboriginal group claiming the right.
 Unfortunately, for all its brevity, the test is entirely unworkable, as suggested by the fact that the Court immediately supplemented it with ten factors intended to guide subsequent analyses. Not wanting to constrain lower courts too much, though, it refrained from suggesting how they may want to balance those factors. Perhaps the Court’s faith in the prowess of our courts is admirable, but it also seems cynical, as a flexible ten-factor test in any area of law, let alone one oriented towards reconciling different cultures and legal systems, just disguises a failure to discipline judicial discretion and to guide parties’ expectations behind a façade of sensitivity and progress. 

Some of the factors enumerated by the Court are appropriate, as they emphasize the importance of approaching this analysis in a spirit sensitive to the perspective and material conditions of aboriginal peoples, such as considering the evidentiary difficulties inherent in these claims, which often rely on oral histories that are not amenable to modern laws of evidence. Yet others are more troubling, as they incorporate unhelpful assumptions that lead courts to perform analyses for which they are ill-equipped and that are likely to produce results skewed against the interests of aboriginal peoples. For example, the Court requires the relevant practice, custom or tradition have continuity with those that existed prior to the aboriginal society’s first contact with European persons.
 This requirement arises from the Court’s insistence that “the fact of prior occupation grounds aboriginal rights,” but it emphasizes that a flexible definition of continuity, which allows for some degree of evolution and amount of interruption, will avoid an approach that freezes aboriginal rights in the form they possessed at contact.
 Unfortunately, this approach yields only another unworkable element, as the term “continuity” lacks any useful content that will enable judges to stretch pre-contact practices proven by anthropological evidence to encompass modern activities in any consistent or meaningful manner. Another unsatisfactory factor is the requirement that, to be integral, a practice, custom or tradition must be of central significance to the aboriginal society: it must have been “one of the things that truly made the society what it was.”
 If this task proves difficult for a contemporary court peering hundreds of years into the past, the Court suggests that it simply perform a counterfactual analysis and imagine whether the culture in question would have been fundamentally altered without the element in question.
 The audacity of this tactical suggestion and the absurdity of requesting a contemporary judge to discern the defining characteristics of traditional aboriginal cultures nicely demonstrate the futility of the Court’s struggle to tame this area of law with its detached logic. With these ten factors, the Court tries to accommodate aboriginal interests in generous rights that reflect both their historical and present cultural dynamism, as well as the government’s interest in narrower rights that preserve its status quo ability to govern. Despite its efforts, though, the Court’s blazing failure to craft anything even closely resembling a workable test raises some concern that this area of law may prove resistant to such attempts at judicial definition.

Sadly, more troubling concerns lurk beyond these practical considerations, as the test reflects dangerous assumptions about aboriginal culture and legal rights that undermine any of its possibly positive aspects. In general, the Court’s decision in Van der Peet is characterized by a powerful blend of hubris and essentialism, as it assumes that judges and their process will be capable of perceiving the definitive characteristics of various aboriginal societies and then insulating those elements against government intrusion in a useful way by elucidating properly tailored legal rights. The Court presents s.35 as a “constitutional framework for reconciliation,”
 but its orientation towards culture and rights bankrupts the promise of any such framework before any construction even begins.

Van der Peet’s most obvious conceptual inadequacy is that the Court approaches aboriginal societies as something that can be defined by judges by reference to their central elements, those traits that made them what they were. Not only is this approach impractical and reductionist, it is also entirely unhelpful. In addition to the technical difficulties of the test enumerated above, the very notion that human societies are reducible through legal analysis to certain essential characteristics is vaguely ridiculous. Due to the nature of the cases in which the issue of aboriginal rights will arise, this also will be a piecemeal process in which judges ask themselves whether particular activities, such as selling fish caught in a particular location or hunting moose in a specific area, somehow “define” the society to which the defendant belongs.
 This method treats aboriginal practices, customs and traditions as ends in themselves – as artifacts of some isolated culture, passive and amenable to academic analysis and definition – and not as relevant, constitutive and evolving parts of the ongoing Canadian democratic experiment. Though the Court insists that its approach avoids the dilemma of “frozen rights,” it condemns aboriginal people to membership in frozen cultures.
 


In many ways, to separate the Court’s essentialist understanding of aboriginal society from its hubristic notions of the judicial enterprise and legal rights is difficult, as these two elements of its decision reinforce one another. It assumes that judges are capable of identifying the defining characteristics of the aboriginal society in question, as well as formulating the scope and content of the aboriginal rights that protect those characteristics from all but the most necessary governmental infringement. Although it notes that aboriginal rights, which are culturally defined, must be viewed “differently” than the Charter rights that apply universally, and thus more closely resemble the familiar “liberal enlightenment” model of rights, the Court does not proceed to evaluate the conceptual basis of either sort of legal right.
 Rather, it adopts a “purposive” approach and interprets the nature of aboriginal rights in light of the rationale of s.35(1), which it states is to reconcile the pre-existence of aboriginal societies with the sovereignty of the Crown.
 The Court seizes upon the fact of prior occupation as a means for distinguishing aboriginal societies from other groups and minorities within Canada, and on the date of European contact to draw a clear and arguably fair boundary around definitive aboriginal activities, but these elements also serve to isolate aboriginal culture from broader Canadian society in a more menacing way. 

They support a notion of aboriginal rights as legal protections that simply carve out some room for aboriginal practices, so that the essential elements of these distinctive cultures may operate free from all but the most necessary governmental restraints. Tellingly, the remedy for an unjustified infringement of these rights is the inapplicability of the offending law.
 Although the test for justification allows for some preferential consideration of aboriginal interests in the allocation of limited resources, the entire model of aboriginal rights employed in Van der Peet promotes something closer to mere co-existence than reconciliation. It implies that the framework provided by s.35(1) for “reconciling” aboriginal societies with Crown sovereignty is a judicial one, which can operate only within the courts and by recourse to the narrow set of remedial doctrines available to them. In her dissenting judgment, L’Heureux Dubé, J. argued for an evolutive approach to aboriginal rights, which abandons the majority’s arguably arbitrary emphasis on European contact in favour of a more flexible test, but she did not grasp the broader problems with an approach that seeks to define the central characteristics of aboriginal society in order simply to insulate them from government incursion. Despite their differences, by emphasizing the constitutive differences between aboriginal societies and broader Canadian society, and assuming that judges possess the capacity and resources to address those differences in an appropriate manner, both judgments of the Court in Van der Peet restrict the transformative potential of aboriginal rights and fail to provide useful content to the notion of “reconciliation” that purportedly informs s.35(1).
B.
The Potential Experimentalism of R. v. Delgamuukw
Just one year later, in R. v. Delgamuukw, the Court demonstrated a different approach to the issue of reconciliation in the related context of aboriginal title. Rather than simply finesse or adapt the Van der Peet test in the interests of legal certainty, the Court articulated a doctrine of aboriginal title that promotes ongoing political negotiation, rather than resolution through litigation. It does not seek to impose a definition of reconciliation on the rights protected in s.35(1), but provides instead a legal and normative framework within which the interested parties enjoy sufficient measures of freedom and guidance to develop a working model of that concept. Although interesting in itself, the Court’s discussion of aboriginal title is relevant here for the ways in which it can be seen as altering various parties’ incentives to engage with the Treaty Process. 

For all its influence on the substantive law of aboriginal title, the Court actually decided Delgamuukw on procedural matters concerning pleadings and evidence. The initial claim in the case was brought by fifty-one separate houses of two British Columbia First Nations – the Gitksan and the Wet’suwet’en – for “ownership” and “jurisdiction” over certain territory in the interior of the province. The trial judge gave little evidentiary weight to the plaintiffs’ oral histories and dismissed their claims. On appeal, without making any formal amendments to their pleadings, the parties effectively replaced those claims with claims for aboriginal title and self-government, and also amalgamated the fifty-one individual claims into just two communal claims, one for each of the two First Nations. Despite these changes, a majority of the Court of Appeal dismissed their appeal. The Supreme Court had no problem with the first de facto amendment, as it had been permitted by the trial judge and not challenged by the defendants, but it found that the combination of their claims did prejudice the defendants and ordered a new trial as a remedy both for this procedural defect and the trial judge’s failure to properly assess the oral evidence, in light of Van der Peet. 

After disposing of the case on such technical, even mundane, grounds, the Court proceeded to address the doctrine of aboriginal title in dicta of great length and importance. Its decision to do so suggests the importance of this issue, as does its blunt report that, as all of the parties involved had mischaracterized the content of aboriginal title, a detailed analysis was necessary to guide the trial judge on remand.
 As the Court well knew, its discussion of aboriginal title would have influence beyond the Vancouver courtroom: this statement, along with others in the judgment, demonstrate that the Court sought to assist parties on all sides of these issues, by providing enough legal clarity to support ongoing efforts at resolution without stifling positive innovation. In fact, the Court’s dicta never did aid the trial judge, as the two First Nations chose to enter the Treaty Process rather than continue to press their claims, but it has informed academic debate while providing a more precise legal terrain for First Nations navigating between litigation and negotiation.
 The analysis mapped out by the Court ties the content of aboriginal title to aboriginal culture, but does so in a less reductionist fashion than when it linked aboriginal rights with aboriginal practices, customs and traditions in Van der Peet. The concept of aboriginal title is more fertile than that of aboriginal rights suggested by the Van der Peet test, and it promises to be a more useful legal and political tool for First Nations and governments alike that are interested in developing new approaches to common problems. 

Aboriginal title is a communal right to the land itself: it is much more than the right to engage in specific activities which may themselves be aboriginal rights.
 But, it is not equivalent to or identical with the common law notion of inalienable fee simple. Rather, in an unhelpful phrase that is perhaps too familiar in this area of law, aboriginal title is labeled sui generis.
 The Court provides it with some structure by delineating three dimensions, which suggest the general contours of aboriginal title, and proposing two propositions, which better summarize its substance. The three dimensions of aboriginal title are (1) that it is inalienable, except to the Crown, (2) that its source lies in the prior occupation of territory by aboriginal peoples, and (3) that it is a collective right, held communally by First Nations. In that they draw on prior case law and existing jurisprudence, these dimensions are not noteworthy for their novelty, but rather for rendering explicit the basic terms in which aboriginal title must be discussed. They enshrine the political dynamic presently surrounding aboriginal title disputes as the de jure framework within which this issue must be addressed: the First Nations and the government must continue to engage with each other in the context of these historical matters. 

The twin propositions fill out this skeletal frame by focusing the parties’ attention on the traditional activities of the First Nations, albeit in a more constructive manner than that employed in Van der Peet. The Court’s first proposition concerning aboriginal title is that it encompasses the right to exclusive use and occupation of land for a variety of purposes.
 It explicitly provides that these purposes need not be limited to the traditional practices, customs and traditions to which aboriginal rights are limited under Van der Peet. Rather, the purposes to which land held pursuant to aboriginal title can be put are limited only by the Court’s second proposition, that such land cannot be used in a manner irreconcilable with the nature of the claimant First Nation’s occupation of and relationship to it.
 The Court grounds this limitation in the claim that aboriginal title is a sui generis interest in land, distinct from other forms of property interests.
 In turn, it draws upon the prior occupation of Canada by aboriginal people as the basis for the sui generis character of aboriginal title. The Court notes that relationships with land are an important part of aboriginal culture and that aboriginal title seeks to protect historic patterns of occupation, to enable those relationships between land and culture to extend into the future.
 Apart from these rationales for using irreconcilability as the conceptual limit for aboriginal title, it also dovetails nicely with the theme of reconciliation that runs through the Court’s recent jurisprudence on this matter, since it draws the limit from within each instance of aboriginal use, rather than imposing a restriction based on some patently external logic.

Perhaps to complement its three dimensions, the Court also laid out a three-part test for aboriginal title. Though it is somewhat messy and uncertain, it is also relatively fair and politically useful in the context of the Treaty Process, as it favours neither the First Nations nor the Crown. The test clarifies many, but not all, of the legal issues surrounding aboriginal title, while retaining a degree of uncertainty sufficient to propel the parties towards negotiation rather than litigation or political standoff. First, the claimed land must have been occupied prior to Crown sovereignty.
 There are three reasons for this requirement. As a theoretical matter, aboriginal title is conceptualized as a burden on the Crown’s underlying title, so the former could have “crystallized” only at sovereignty.
 In addition, the notion of aboriginal title is related to physical occupation of land, rather than traditional aboriginal activities.
 More simply, as a practical matter, the date of sovereignty is more certain than the date of first contact. In the case of British Columbia, the Court traces the origin of Crown sovereignty to the Oregon Boundary Treaty of 1846.
 Of course, this element of the test presents the difficult matter of defining what constitutes occupation for purposes of proving aboriginal title. Without laying down a precise definition, the Court emphasizes the importance of consulting both the common law and the aboriginal perspective on land. Whereas the former entails a contextual analysis of the evidence of physical occupation, the latter requires the court to consider, among other aspects of aboriginal culture, any traditional laws relating to land.
 The Court wisely refrains from providing a more definite list of the elements comprising the “aboriginal perspective on land,” and leaves this matter instead to the trial courts in future proceedings, as the factual issues surrounding proof of pre-sovereignty occupation are likely to be intricate and imprecise.

Second, if the claimant First Nation uses its present occupation as evidence of its pre-sovereignty occupation, there be must a continuity between the former and the latter.
 This element of the test does not eliminate the first, but rather establishes the condition under which the claimant First Nations may employ their present occupation to prove their historical presence. Occupation of the claimed land itself need not be continuous, nor need this chain of continuity be unbroken. In addition, the nature of such occupation may vary, so long as the First Nation maintains a substantial connection with the land. This element, perhaps bordering on unworkable, serves to import the inherent limitation of the Court’s second proposition into the test for aboriginal title: occupation is continuous, so long as the claimed land has not been put to uses that are inconsistent with the purposes to which it was traditionally put.
 

Third, at the initial exercise of Crown sovereignty, aboriginal occupation must have been exclusive. Since aboriginal title itself is exclusive, the Court insists that the proof of title also must be.
 Again, a precise definition of this traditional common law concept in the context of examining a pre-sovereignty aboriginal society largely escapes the Court, which makes the now familiar appeal to place equal weight on both perspectives. The Court opens by stating that exclusivity is grounded in the ability to exclude, but then provides that historical examples of trespass or use by other groups may, when viewed from the aboriginal community’s perspective, in fact reinforce the exclusivity of occupation due to traditional laws or arrangements that permit such activity.
 This element of the test is intended to avoid the possibility of numerous First Nations asserting the right to exclusive control over the same piece of land, a result the Court calls absurd in light of its definition of aboriginal title, but perhaps is more practically described as destabilizing, chaotic and wasteful.
 

In summary, the Delgamuukw test is characterized by a striking degree of calculated imprecision. With its references to both aboriginal and common law, the Court imbues the test with the spirit of mediation and reconciliation that s.35(1) is supposed to embody.
 But the test itself tacks towards those objectives indirectly. While it gives some guidance to prospective parties and lower courts in future cases, the key elements of the test remain intensely fact-specific – as they must – and thus cannot resolve many of the practical problems facing the parties bound up in aboriginal title litigation: the First Nations, the Crown and the courts. Rather, the true contribution of the Delgamuukw test, and the judgment in general, is that it alters the parties’ expectations and recalibrates their incentives in a manner that promotes, or at least supports, more creative, non-court centric approaches to the constitutional problems posed by aboriginal title. Though it seems to lower the threshold of proof for First Nations by enabling them to prove pre-sovereignty occupation with evidence of present occupation, it compromises this shift with the requirement that the land not have been used for any purpose inconsistent with its historic uses. Similarly, while the Court insists on the exclusivity of occupation, it allows that evidence of traditional practices may render apparent incursions as reinforcements to exclusive control. While the Delgamuukw test provides some analytical structure to this area of law, it does so in a manner that is sufficiently nuanced as to introduce a degree of principled uncertainty. It is this doubt that serves to destabilize, at least mildly, the expectations of the parties engaged in the conflict over aboriginal rights and send them searching for new methods of solving their problems.

One way in which the Court concretely promotes the use of creative means to address the issues caught up with aboriginal title is by establishing the Crown’s duty to consult in the context of infringements on aboriginal title. Like all constitutional rights, aboriginal title is not absolute, but may be justifiably infringed by the government so long as it satisfies a two-part test. First, the infringement must promote a compelling and substantial legislative objective. Though the Court purports to restrict this element by defining a “compelling and substantial objective” as one that furthers either the recognition of the First Nations’ prior occupation or the reconciliation of such prior occupation with present Crown sovereignty, this definition incorporates a broad range of objectives, ranging from the protection of the environment to the development of forestry, mining and the economy of the interior of British Columbia.
 Second, and more importantly, the infringement must be consistent with the fiduciary relationship between First Nations and the Crown.
 Though the Court states that the form of the Crown’s fiduciary duty varies with the context of each particular claim, and that the scrutiny imposed on the infringing measure depends on the nature of the aboriginal right at issue, it is unequivocal that “[t]here is always a duty of consultation.”
 



In this context, the Crown’s fiduciary duty manifests, at least partially, as a legal duty to consult the First Nation whose title has been infringed, due to the fact that aboriginal title incorporates a right to choose the ends to which the land is put.
 The Court explained that, though consultation alone will not exhaust the Crown’s fiduciary duty in every case involving aboriginal title, it will always be necessary to justify a government infringement of aboriginal title.
 In addition, the Court noted that “the nature and scope of the duty to consult will vary with the circumstances,” and identified a spectrum running from mere good faith consultation in cases of minimal infringement to a requirement of full First Nation consent where government regulations touch on important aboriginal concerns, such as regulations on hunting and fishing.
 

In two decisions in 2002, the British Columbia Court of Appeal elaborated on the Crown’s duty to consult in a manner that strongly supported the development of alternative means for addressing the issues surrounding aboriginal title. In the first case, Taku River Tlingit First Nation v. Ringstad, the Court of Appeal found that a First Nation need not establish its aboriginal title in a court to give rise to the provincial Crown’s duty to consult.
 The case involved the provincial government’s issuance of an environmental certificate that approved part of a mining project, which the Tlingit First Nation claimed would detrimentally affect them and the land upon which they had advanced a claim of aboriginal title. The mining company and the Crown argued that, since no court had found that the Tlingit had aboriginal title over their land, they had no duty to consult with them under s.35(1). The Court of Appeal dismissed this argument, and though it did not enumerate the precise conditions which give rise to the duty to consult prior to a judicial determination of aboriginal title, it suggested that its judgment rested on the textual ground that s.35(1) does not create aboriginal title, but rather recognizes and enshrines existing aboriginal title and rights.
 It also noted that the Crown’s argument, if accepted, would pervert the Crown’s fiduciary relationship with First Nations, while also undermining any notion of s.35(1) as a meaningful foundation for the negotiation of land claims.
 
In Haida Nation v. B.C. and Weyerhauser, decided shortly after Taku River, the Court of Appeal held that both the provincial government and the defendant forestry company had a legal duty to consult in good faith with the Haida First Nation before the government could reissue a timber license to Weyerhauser for land subject to a Haida claim to aboriginal title.
 Though the Court of Appeal’s reasons for extending the duty to consult to Weyerhauser remain unclear, its succinct review of Taku River further clarified the nature of that duty.
 In particular, the Court of Appeal found that the scope of the obligation to consult is “proportional to the potential soundness of the claim for aboriginal title and aboriginal rights.”
 This phrase restates the Taku River decision in broader and more positive language. It also places the legal and strategic onus on the government to gauge the quality of any potential claims to aboriginal title which may be infringed by government decisions before deciding on the extent and intensity of any consultation activities. 
In August 2002, in response to mounting legal concerns, the British Columbia government adopted a “Provincial Policy for Consultation with First Nations,” which explicitly recognizes its duty to consult with First Nations prior to the judicial establishment of aboriginal rights and establishes a set of principles and procedures to guide provincial agencies through the consultation process.
 Though criticized by First Nations representatives on the grounds that the government failed to consult with them in formulating the policy, the document is reasonably detailed and it suggests that the provincial government’s orientation towards issues of First Nations governance is more complex than perhaps initially presumed.
 

The other non-litigious approach to aboriginal title promoted by the Supreme Court is negotiation. In the final paragraph of its judgment in Delgamuukw, the majority of the Supreme Court inserted an important disclaimer: in ordering a new trial, it was not seeking to encourage the parties to proceed solely through litigation and to settle their disputes only in the courts.
 In fact, it went further and prophesied that only through balanced, purposeful negotiations will the purpose of s.35(1) – the reconciliation of the prior existence of aboriginal societies with Crown sovereignty – be achieved.
 Again, the Court employed its strategy of calculated imprecision by recognizing that “the Crown is under a moral, if not a legal, duty to enter into and conduct those negotiations in good faith.”
 Without resolving the issue definitively for either side, the Court placed the Crown on notice that, should it show signs of recalcitrance in initiating or prosecuting talks with First Nations, it may face legal sanction. 
This is an elaborate strategy, since the Court obviously wants the parties to negotiate these issues, but does not want to get caught up in establishing the structure and policing the progress of the talks itself. In this sense, it foreshadows the Court’s more explicit statements about constitutional negotiations, albeit in a different context entirely, in the Secession Reference.
 By combining its balanced, fact-intensive test for aboriginal title with its vague, yet emphatic, push towards negotiation, the Court manages the parties’ incentives in such a way as to shepherd both sides directly towards the treaty table. In addition, the Court of Appeals’ elaboration on the duty to consult further supports the move from the bench to the table by reducing sharply the possibility of preemptive government infringements on aboriginal title.
 This is an important strategic maneuver, as a more expansive legal duty to consult on every decision potentially relating to a possible claim for aboriginal title, renders the option of negotiation more attractive, regardless of whether the government’s obligation is classified as moral or legal. 


The Delgamuukw decision, complemented by the judgments in Taku River and Haida Nation, does much to reinforce the momentum of the Treaty Process without addressing it directly. The test for aboriginal title renders salient the uncertainties and the costs of litigation for both First Nations and the government, while the duty to consult and the duty to negotiate align to suggest attractive alternative approaches to these issues, without dictating the methods by which the parties may collaborate. In general, these decisions have had a mildly destabilizing effect on the expectations of parties on all sides of these conflicts, forcing them to reevaluate the available options while also presenting negotiations in the most favorable light possible. Without addressing it directly, these judgments have engendered a positive legal environment within which the Treaty Process, and other similar experiments, have an opportunity to take root and thrive. 

V. Recent Political Philosophy


One purpose of opening this analysis with a detailed discussion of the institutions and procedural minutiae of the Treaty Process was to establish an empirical position from which to challenge existing conceptual models of governance and multiculturalism in Canada. Translating respect for cultural diversity into workable institutional arrangements remains a pressing challenge in Canadian politics, and political philosophy addressing the values and vicissitudes of institutionalizing tolerance and pluralism is one of the country’s most prominent academic products.
 But, despite the importance of this work both to Canadian politics and national identity, its sheer ubiquity has the potential to blinker the analysis and, by extension, the understanding and development of innovative practices that could serve to challenge established theories. At the same time, one would be negligent to explore this field without considering, even briefly, the paths taken by previous studies, if only for orientation.

Two contrasting excursions into the terrain of Canadian multiculturalism provide a useful, if necessarily incomplete, survey of the innovative work in this area. First, in Strange Multiplicity: Constitutionalism in an age of diversity, James Tully employs an approach that resonates strongly with this analysis of the Treaty Process, as he identifies rhetorical strategies that privilege cultural uniformity over diversity, while also suggesting tactics to place difference at the centre of a constitutional framework.
 He dissects the myths of modern constitutions with an aim to reviving a workable notion of constitutionalism, one which draws on the various practices that particular cultural groups historically have employed to develop political and legal arrangements under which they can live together. He considers the relationships between cultural identity and constitutionalism from an openly pluralist perspective, and, as he is interested largely in unearthing the historical roots of modern constitutionalism in order to present it as the very stuff, rather than the precondition, of politics, he is not bound by restrictive assumptions about institutional competences and political objectives. He escapes such restraints not by resolving practical concerns, but largely by remaining unresponsive to the contemporary institutional context in which the concepts he considers are employed and continually revised. Thus, Tully’s work contains a lacuna that this analysis of the Treaty Process seeks, at least in part, to fill. Though he lays a valuable conceptual foundation, his analysis lacks sensitivity to the empirical means by which the notions of recognition, accommodation and dialogue can be made workable. 

Second, and more recently, Patrick Macklem’s Indigenous Difference and the Constitution of Canada provides a detailed and sensitive analysis of the history and jurisprudence surrounding the role of aboriginal peoples in Canadian constitutionalism. In his book, Macklem passionately militates in favour of full constitutional recognition of “indigenous difference” – a concept that incorporates aboriginal interests in culture, territory, sovereignty and negotiated treaties – to further the development of a more just distribution of constitutional power.
 His argument, with its emphasis on a just distribution of constitutional power, entertains with legal and historical insight, but distracts from the pressing social, political and economic problems presently facing Canada’s indigenous peoples. Deducing solutions from his ideal of distributive justice, Macklem demonstrates a method distinct from that employed here, which instead seeks to develop the promise of emergent practices in hopes of transforming established modes of analysis and argument. Though he perceives his approach as pragmatic, in that he strives to use novel arguments to shake free of traditional strategies that ignore or repress indigenous difference, Macklem remains restricted by a set of unhelpful assumptions and an inability to acknowledge the radical potential of developments such as the Treaty Process.

Despite their faults, Macklem and Tully do provide helpful examples of different approaches to the problems that cultural difference poses to a constitutional system. This section considers their arguments in greater detail and makes more explicit the manner in which this analysis of the Treaty Process can serve to complement both. It also establishes a more theoretical basis from which to examine the Treaty Process as a means of revising the assumptions and practices constitutive of our understandings of First Nations, British Columbia, and Canada, while focusing on how new practices of governance can create new forms of citizenship and civic identity across real differences.

A. Tully: Thinking about Difference
Whereas Macklem focuses squarely on the constitutional dilemmas confronting Canada and its aboriginal peoples, Tully sets his analytical net wider and scrutinizes contemporary constitutionalism as a whole. He is concerned with the ease and extent to which currents he considers “authoritative” – liberalism, nationalism and communitarianism – have colonized the rhetoric and practice of modern constitutionalism, at the expense of traditions that embraced and even harnessed cultural difference.
 He aims to identify and reinforce the argumentative conventions on which champions of difference, past and present, have drawn, so as to demolish the rigid and insensitive models of mainstream modern constitutionalism. But Tully’s focus on academic notions of dialogue and political rhetoric, despite some nods to the importance of existing social institutions in perpetuating those authoritative approaches, reduces the value of his analysis for parties presently engaged in tackling the problems he so wishes to remedy.
 In this spirit then, my analysis seeks to employ his philosophical analysis to edify the efforts of participants in the Treaty Process – to present the Process as an example of how parties can place difference at the heart of contemporary constitutional practice.

Tully’s most significant contribution is the notion that constitutions are neither the final result of some political process, nor the apolitical precondition for future sub-constitutional politics, but rather “a form of activity, an inter-cultural dialogue in which the culturally diverse sovereign citizens of contemporary societies negotiate agreements on their forms of association over time.”
 From this perspective, constitutional texts and law become instances of constitutionalism: an evolving realm of human activity oriented towards accommodating deep differences. This shift is important because it enables one to perceive how cultural difference and constitutions act reciprocally upon one another. To engage in constitutionalism through argument and activity requires one to articulate, if only to oneself, a conception of cultural difference, which influences the character and content of the emerging constitutional settlement, which then itself offers opportunities for incremental amendment of one’s initial notion of cultural difference. Put differently, the forms of political argument and activity that comprise constitutionalism incorporate, if only implicitly, conceptions of cultural identity and difference, which test, and are in turn tested by, the evolving constitutional practices, in a fashion that permits iterated revision. As Tully writes, “[t]he norms of rational acceptability of constitutional recognition are themselves questioned, in a piecemeal fashion, in the course of the discussion.”
 His argument reveals how both constitutions and cultural differences are provisional, and thus not obstacles to, but rather catalysts for, social and political change. In addition, he shows that the plurality and mutability of cultural identity – that it is “overlapping, open and negotiated”
 – rather than compromising constitutionalism fundamentally, in fact points towards new forms of politics, where cultural difference, not identity, is the locus of activity and diversity itself is recognized “as a constitutive good of the association.”
 

Tully demonstrates the dynamism of inter-cultural activity by emphasizing traditions of political argument that have been marginalized by modern constitutional practices that privilege uniformity, whether in the form of individualism or communalism, over diversity. He strives to reattach the historical roots of constitutionalism that contemporary arguments have severed. A key example of this strategy is his attempt to rehabilitate the three “constitutional conventions” that must guide any just inter-cultural association: mutual recognition, consent and continuity.
 He draws unabashedly on Wittgenstein’s philosophical approach, and thus derives these conventions from thorough investigations of the actual language used by parties engaged in inter-cultural negotiations.
 For example, after reviewing transcripts and the resulting treaty language of numerous historical interactions between aboriginal peoples and European settlers in North America, he notes that “when Aboriginal peoples claim injustice has been done and demand redress, they appeal to the three conventions to justify their case, arguing that their status as nations has been misrecognized, their powers of self-rule discontinued and their consent bypassed.”
 The fact that these arguments are even partially successful suggests to Tully that these conventions are not mere strategies, but common norms persuasive to all parties in such negotiations.
 

His three conventions possess more radical content than may first appear. In particular, the first convention – mutual recognition – entails more than a simple commitment to hear the other side (audi alteram partem) with an open mind. Rather, it draws upon Wittgenstein’s “alternative worldview” and requires that one accept that one’s own understanding of a situation is merely “one heuristic description of examples among others.”
 Mutual recognition compels interlocutors to alter the way they comprehend the situation and strive to view issues and problems as members of the other culture do. This is not just a facile request for politically correct cultural sensitivity, but a demand that negotiators, and citizens generally, develop this ability through action. Tully recognizes that to view a matter from an unfamiliar perspective is an essential, though precarious, element of just inter-cultural negotiations, so he emphasizes the importance of practice: “[u]nderstanding comes, if at all, only by engaging in the volley of practical dialogue.”
 It requires individuals to practice being and becoming different from themselves. Mutual recognition is a challenging, collaborative process, but it also is useful in developing just constitutional arrangements under conditions of cultural diversity. The convention of consent is somewhat more familiar, as it requires generally that those affected by a decision should, in some manner, agree to it.
 In an important, but not unexpected twist, Tully argues that the form of consent given in any particular case should resonate with the form of mutual recognition employed.
 Finally, the convention of continuity requires that, unless agreed explicitly, the cultural identities and customary governance practices of parties to a negotiation must persist in the emergent arrangement.
 This convention is troublesome because, at least in this formulation, it neglects the unavoidability and importance of tacit cultural change engendered by the sort of inter-cultural dialogue promoted by the first two conventions. To protect existing cultures can be a valuable commitment, but Tully should remain sensitive throughout his analysis to the ways in which members of such cultures influence one another informally. The valuable content of this third convention is more appropriately stated as a sort of interpretive guideline – that constitutional arrangements should not be taken to eclipse existing cultural practices unless expressly provided.  This approach suggests that perhaps his third convention is better conceived as a substantive gloss on the convention of consent.

Tully argues that the sort of constitutionalism characterized by the three conventions, which he labels “ancient constitutionalism,” offers the sole route to just, peaceful politics in the context of cultural diversity. As he believes cultures are heterogeneous, he intends the three conventions to operate as a roadmap to a new sort of politics, one that expressly draws upon, if not celebrates, the diversity of its citizens and deploys difference as a tool for developing new ways of solving common problems. In this vein, he rejects the argument that negotiated constitutional settlements fall short of justice, since they inevitably involve numerous compromises. For Tully, compromise is the very stuff of justice, as no one normative scheme is comprehensive. Since all conceptions of justice are just that, conceptions, they are all partial and any just arrangement will embody and employ that partiality to positive effect.
 Negotiated solutions create value, or promote justice, because they represent and support ongoing collaboration between somewhat bounded cultures, which enables participants to explore different perspectives on common problems. 


Although such arguments appear to bode well for constitutional endeavours like the Treaty Process, Tully’s analysis stops short of considering how his three conventions can be translated to action in any particular setting. While arguably consistent with his emphasis on dialogue and reluctance to articulate a position that may exclude the perspective of actual interlocutors, by failing to suggest how contemporary parties might institutionalize his recommendations, Tully severely compromises the practical value of his analysis. Tully is sensitive to certain practical matters, such as the need to develop one’s facility for understanding cultural differences through engagement, but he does not suggest how to structure such engagement. Nor does he explain precisely how such engagement operates to enhance one’s ability to interact justly and effectively with members of other cultures. He does not articulate how one might map his observations onto any novel situation. Though they sound desirable, notions such as mutual recognition and mediated peace give no immediate traction on the issues facing participants to the Treaty Process. For example, despite its effectiveness at disarming certain forms of monological reasoning, Wittgenstein’s philosophical approach can do little directly for the Haida Gwa’i First Nation in their attempt to gain more control over vital forestry resources located on their traditional lands. The demeanour of his analysis suggests not that he blithely assumes such practical problems will work themselves out, but rather that he thinks the parties to any particular negotiation must craft their own means of challenging the authoritative tendencies of contemporary constitutionalism. 


Insofar as this is a necessary gap in his analysis, it is not irremediable. Tully does provide a useful lens, or optic, through which to consider novel attempts to address cultural difference. His arguments suggest ways to approach such experiments without falling prey to reductionist assumptions and they offer a set of normative considerations against which parties can measure actual efforts. In this sense, Strange Multiplicity can be read as one statement in an ongoing conversation concerning cultural diversity: though particularly rich and illuminating, it is no less partial and provisional than any other contribution. Tully’s argument, with its focus on philosophical and historical concerns, begs to be measured against the practical demands of contemporary situations. It is in this role that I envision the current analysis of the Treaty Process, at least in relation to Tully’s offering. The Treaty Process offers an opportunity to observe culturally diverse individuals collaborate in an ongoing and evolving process to define and address their concerns, both common and distinct. It provides a real-time example of constitutionalism, and an analysis sensitive to the interests and objectives of the participants may generate useful knowledge about how such parties actually grapple with cultural difference and craft practices, and even a common community, to which they are committed. Such a project presents significant challenges, but Tully’s arguments assist in navigating some of the greatest obstacles to a valuable study of these matters. At the same time, a detailed consideration of the practices emerging from the Treaty Process may prove useful in revising the conclusions drawn by Tully in his relative isolation from pressing practical problems. 
B. Macklem’s Indigenous Difference: Not Different Enough

In Indigenous Difference, Macklem has a more particular, but no less ambitious, objective than does Tully in Strange Multiplicity: he aims to map a more just vision of the relationships between aboriginal peoples and the Canadian state. Using distributive justice, which he defines as “an aspiration that power be distributed in a just manner,” as his lodestar, he strives to formulate an interpretation of Canadian constitutional law and practice that entrenches substantive equality for aboriginal peoples.
 Macklem identifies four “social facts” that comprise aboriginal difference – cultural difference, prior occupancy, prior sovereignty and participation in treaty negotiations – and that give rise to unique aboriginal interests which must be addressed by any just constitutional order in Canada.
 His account is thoughtful, thorough and persuasive, as he offers a cogent argument that his vision is available, if not immanent, within our existing milieu of case law, political institutions and normative commitments. Unfortunately, despite Macklem’s narrower focus, his vision resembles Tully’s in that it falls short of providing practical guidance for remedying the manifest problems that continue to afflict Canada’s indigenous peoples. 

Economic underdevelopment, political marginalization, inadequate health care and chronically poor education are among the blights that many of Canada’s indigenous people battle.
 Though no set of decisions, laws or constitutional amendments alone could hope to solve these problems, legal changes and the arguments used to achieve such changes can serve to inform and encourage positive social developments that may, in turn, improve the present situation. Macklem is no doubt aware of the complexity and difficulty of the problems plaguing Canada’s constitutional relationship with its aboriginal peoples, but his argument reveals a marked insensitivity to the practical challenges awaiting any attempt to address them. Adept in legal argument and well acquainted with political theory, he seems unfortunately detached from the troubled world he wishes to help. His arguments run to the historical and doctrinal, as he wields past examples of more just arrangements alongside powerful critiques of recent decisions such as Van der Peet to make his case for constitutional recognition of indigenous difference.
 Though he makes some suggestions as to institutional innovations that may generate more satisfactory solutions to these problems, such as the establishment of an independent treaty negotiation framework at the federal level, they lack much detail and ultimately rely on the traditional backstop of judicial review, which the review of recent decisions in Section IV suggests is an inadequate means to prompt effective collaboration. He appears to believe that traditional methods and orthodox institutions, namely iterations of negotiation and litigation, which have failed so markedly in the past, can be marshaled to ameliorate the difficulties facing Canada’s aboriginal peoples, if only the parties involved become more responsive to the true character and extent of indigenous difference. In short, Macklem’s story is compelling and important, as he presents a rich description of the unique constitutional position of aboriginal peoples, but it is not enough. 

His emphasis on distributive justice as the end of constitutional law, while rhetorically attractive, distracts from the practical concerns that should be paramount in any attempt to remedy these problems. This orientation distances him from the approach taken here, which seeks instead to scrutinize the purpose of constitutionalism – the activity of constituting a political community – through empirical study of the interests, strategies and practices of the parties participating in a contemporary example of it, the Treaty Process. Two characteristics of Macklem’s argument demonstrate this divergence most starkly: unhelpful assumptions concerning the purpose and operation of aboriginal rights and constitutional law generally, and insensitivity to the messy factual nature of contemporary developments. These two elements are related, as both contribute to the consistency of his analysis and its value as a careful account of the doctrinal issues surrounding indigenous difference, but presenting them separately shows how unhelpful it is in addressing actual problems and hopefully will illustrate the relative merits of the more open and experimental approach employed here.

1. Distributive Justice

Any inquiry is informed by certain assumptions that serve to define and guide the project, this analysis of the Treaty Process included. Some of these assumptions will be explicit, whereas others will be implied in the claims made and strategies employed. Insofar as they are a necessary part of analysis, the mere presence of assumptions cannot be criticized, but their utility can, and should, be challenged. Here, not only do Macklem’s core assumptions concerning the parties’ interests, institutional capacities and the role of constitutionalism differ from mine, they also are less helpful in addressing new developments.


Macklem’s central assumption, which he restates in various guises throughout Indigenous Difference, is that “constitutional law is an enterprise that aspires to distributive justice.”
 Though useful in disarming formalistic and biased arguments established in case law and much mainstream discussion, this claim does not assist in an analysis that uses the parties’ own perspectives to describe and criticize the process in which they are engaged. By describing constitutional law as “an ongoing project of aspiring to distributive justice, disciplined but not determined by text, structure and precedent” and positioning aboriginal difference as a relevant criterion within that larger normative project, he commits to argumentative strategies and additional assumptions that serve only to distract from the task of actually redressing the inequities suffered by aboriginal peoples.
 Though they make his argument more manageable and acceptable to a traditional legal audience, they also render it more narrow and vulnerable. He remains largely unresponsive to contemporary parties’ actual positions and practices, and prefers to deduce conclusions from his own assumptions than to craft recommendations from empirical analysis.

Macklem defines distributive justice in the constitutional context as “an aspiration that power be distributed in a just manner.”
 He acknowledges and engages the obvious criticism that distributive justice is a contestable notion, and provides numerous reasons for why the various dimensions of aboriginal difference are relevant to the constitutional distribution of power in Canada.
 But he does not address, and his argument is in fact premised on the nullity of, the more radical argument that there is no point in addressing constitutional law, and constitutionalism more generally, in terms of distributive justice. More precisely, the utility of using the language and argumentative strategies of distributive justice cannot withstand a clear-headed comparison with their attendant risks and costs. 


His approach to constitutional law as a distributive enterprise resonates strongly with traditions of legal and political argument that posit constitutionalism as somehow prior to, or more elemental than, ordinary law and politics. As these traditions comprise much of what is considered mainstream legal and political discourse, Macklem’s arguments concerning distributive justice can be expected to exert significant persuasive power in such discursive currents. But, while exploiting the latent diversity of those currents, surveying the deeper trends and most interesting eddies, his analysis also serves to deepen these argumentative pathways, in effect strengthening the momentum of certain assumptions at the expense of other, potentially more valuable beliefs, some of which this investigation of the Treaty Process seeks to explore. This tendency of his approach introduces three types of problems – theoretical, practical and strategic – that render it relatively unhelpful in addressing the practical problems of dealing with cultural difference.
a. Theoretical Problems
In particular, Macklem’s mode of argument privileges a certain academic definition of the interests and objectives of the parties actually attempting to address these constitutional matters, to the exclusion of their own understandings of the issues at stake and the processes employed. By characterizing the end of constitutional activity – both litigation and negotiation – as a just distribution of power, Macklem risks reducing the diversity of motivations and interests at play in the name of this nominally larger normative goal. He also risks sacrificing the contributions these plural, dispersed perspectives may make concerning the notion and purpose of constitutionalism more generally.

Largely by virtue of its sweeping generality, the cry of distributive justice has strong rhetorical pull, but this same omnibus appeal also disqualifies it as an effective tool in legal argument and negotiation. It is a dull claim that cuts neither way. Rather, the parties engaged in particular political and legal disputes tend to define the issues and their objectives in more concrete terms. Though Macklem asserts that distributive justice is a valuable notion precisely because it is so contestable, this claim does not reflect the practice of parties engaged in Treaty Process negotiations and may distract those parties, along with any observers, from the more practical and pragmatic strategies employed there.

The parties to the Treaty Process – the participating First Nations, the two levels of government, the Commission, along with the various groups engaged in consultation – though each undoubtedly acts within some sort of larger normative framework that enables them to define and order their preferences, do not resort to notions such as “distributive justice” in the manner that Macklem presumes. They express their interests, contest alternatives and formulate agreements in far more precise and particular terms. While such deeply contestable terms may prove useful for accommodating diverse positions in some contexts, in the attempt to craft workable approaches to the distressing problems facing First Nations in Canada, the concept of “distributive justice” is far too ambiguous to contribute any value. The legitimacy of the negotiations is not compromised by disregarding such larger concepts in favour of an emphasis on the needs and interests of the negotiating parties because, from the perspective of those parties, the legitimacy of any result will depend instead on the extent to which it and the process by which it was crafted cohere to their expectations along various concrete dimensions: the extent of popular participation in defining the negotiators’ mandates; provisions for self-governance capacity-building; the cost of implementing the agreement; and practical matters particular to each negotiation, such as land management and natural resource regulation. Through this optic, which privileges the more immediate experience of parties engaged in negotiations, the utility of relatively abstract notions, such as distributive justice, lies solely in their ability to edify the solutions that result. As such notions provide little, if any, a priori traction on the matters dear to the parties, a more precise, result-oriented approach is more effective in this context. Academic analyses of these matters should not resist, but embrace, this localized knowledge in any attempt to frame and describe such practices in a useful manner. The vocabulary of distributive justice operates at a level of abstraction inhospitable to the local perspectives of actual participants, and thus should be avoided. In terms resonant with Tully’s analysis, Macklem’s notion of distributive justice constitutes just one more example of imperial reasoning, which refuses to accept the utility of local participants’ perspectives and substitutes its own overarching rationale, either on the assumption that the local participants, on some level, actually adopt this correct understanding, or the belief that they would do so, if only they were sufficiently enlightened. 

b. Practical Problems
Macklem’s emphasis on distributive justice also raises practical concerns, as it incorporates problematic assumptions concerning the capacity of our existing political and legal institutions to define and maintain such a delicate balance. Despite our repeated historical failure to reach a just arrangement between Canada and its aboriginal peoples, Macklem argues that a shift in emphasis to the four dimensions of aboriginal difference will enable us finally to do so. Though he states that just treaty negotiations require the statutory establishment of a federal treaty process and dispute resolution tribunals, he roots that claim in s.35(1) and argues that the federal government bears a constitutional obligation to create such institutions.
 Macklem’s reasoning suggests that this obligation, along with the Crown’s duty to negotiate in good faith, would be overseen by the ordinary Canadian courts. He envisions judicial review of the fairness of the procedures employed in such negotiations, and also of their substantive outcomes.
 In this vein, his analysis, though progressive and generally sensitive to the unique situation of the First Nations, ignores when necessary the institutional inadequacies that have plagued, and continue to frustrate, many attempts to address such established and polycentric problems. 

This criticism is distinct from a claim of bias or prejudice, which Macklem’s historical review would support more directly, as he claims that, even assuming a good faith effort, our existing institutions, namely Parliament, the provincial legislatures and the courts, will be unable to translate the concept of distributive justice into workable solutions to the problems Macklem intends it to address. Distributive justice, as suggested by Macklem’s own analysis, does not provide clear criteria by which the evolving procedures and solutions can be measured transparently. It does not establish instructions or standards for comparing alternative arrangements. Not only is distributive justice itself a contestable term, these institutions lack the capacity to access, analyze and act upon the sorts of local, immediate knowledge and experience that is vital to solving such problems. In addition to being entrenched, these situations are diverse, as they involve First Nations with different material conditions, histories, cultural practices, interests, capabilities and objectives. Macklem recognizes that this diversity cannot be plowed under by draconian legislative schemes like the Indian Act, and that it should not be ignored, such that individual First Nations are made to rely on expensive, lengthy and often unsatisfying litigation to address their concerns. The tools available to courts often prove insufficiently nuanced and flexible to cope with quickly evolving, very particular circumstances.
 But, his analysis, centered so on the campaign note of distributive justice, cannot provide a viable alternative means of addressing the conditions of aboriginal difference, because it ultimately relies on the traditional backstop of direct judicial review. Though, as demonstrated in Delgamuukw, the courts can have a role to play in dealing with aboriginal difference, it should not be the one envisioned by Macklem, which threatens to burden the parties with costs and delays in service of rigid, sub-optimal solutions.
c. Strategic Problems
The third major problem presented by Macklem’s use of distributive justice is strategic: it threatens to petrify the parties’ positions and ultimately stymie any emergent solutions. Apart from theoretical and practical concerns, his insistence on reconstituting the First Nations’ constitutional role in terms of distributive justice risks the ramifying debate and problem-solving, and is detrimental to the interests of all parties involved. This is partly due to the contestability of distributive justice, but also to the context within Macklem employs it. 

He assumes that distributive justice provides a locus around which the various parties implicated in Crown-First Nation relations can converge. Although, their interpretations of this term initially may conflict or fail to intersect, Macklem assumes that repeated engagement will enable those parties to cobble a common definition, which will gain incrementally greater resolution with each iteration. But, distributive justice is not only ambiguous, but slippery too, in that it provides no necessary or independent content, instead imploring its users to fall back on prior beliefs. It is a vessel, exact dimensions unknown, into which the parties may pour their pre-existing objectives, but there is no guarantee that those objectives will mix, rather than separate like oil and water. There is no reason that a First Nation’s conception of distributive justice should a priori coincide, or even overlap, with that of either the provincial or the federal government. Nor does distributive justice itself provide a means of developing any such consensus. Despite its rhetorical impact, it has little, if any, utility as a tool for crafting workable, mutually acceptable, political solutions, especially among parties whose relationships have long been characterized by large measures of cultural insensitivity, political marginalization and material inequality. 


From this strategic perspective, the main operational problem with Macklem’s use of distributive justice is that it reifies the parties’ interests and concerns to an unhelpful level of abstraction. Whether he believes that some nascent, albeit provisional, consensus already exists, or that one will emerge from mutual engagement with the topic, his sweeping normative argument obscures more concrete and particular, albeit necessarily incomplete, descriptions of the parties’ positions and objectives. His concern for the substantive and procedural fairness of any negotiating process is valid, but it obscures the fact that negotiations actually address such matters as fisheries management and environmental regulation. The theoretical problem with a higher level of abstraction, as discussed above, is that it precludes consideration of the issues from the parties’ own perspectives and thus excludes potentially rich sources of local knowledge and experience from the analysis. In contrast, the strategic problem is that it provides both a means and a rationale for the parties to retreat further into their own interests and prior beliefs, rather than engage constructively with one another.


The rhetorical power of distributive justice appears to flow from its implicit link to legitimacy. By invoking justice, negotiators can imbue their assumptions, or, more optimistically, their settlements, with a normative sheen that distinguishes them from ordinary political objectives or compromises. But, use of such language also runs the risk of retrenchment, for justice debased lacks the same sort of purchasing power. Once a party labels its position as a just one, it precludes, or at least makes much more difficult, the sort of bargaining and explicit compromise that is the ordinary business of negotiations. In a sense, use of terms like distributive justice may encourage unproductive political brinksmanship: a constitutional game of chicken. It also distracts from the parties’ more immediate concerns, and in this sense may be self-defeating. It risks depicting the actual problems facing the parties as impossibly large, monolithic and intractable: they appear as concerns of an entirely different order – one of justice, not mere politics and law. 


But, as developments such as the Nisga’a Agreement and the Treaty Process show, the issues of aboriginal rights actually are amenable to reasoned analysis, mutual compromise, and incremental agreement. The success, limited and to some extent conditional, of these experiments in constitutionalism suggests that aboriginal rights do not require a special strategic or rhetorical approach, but may be addressed effectively in a familiar fashion – by appealing to the interest of the other parties involved. Mainstream negotiation theory suggests that the power of persuasion lies in targeting the interests of one’s interlocutors, rather than simply asserting the correctness or justness of one’s position, and though aboriginal rights present interests of great importance, the gradual progress of the Treaty Process demonstrates that they are not immune to this logic.
 


Negotiators’ ability to shift the focus of talks among various concrete matters is important in keeping parties’ positions fluid and fertile, in the sense of being capable of producing valuable solutions. It is also key to developing robust settlements that address the parties’ interests, satisfy their constituencies and prepare them for an uncertain, but common, future. This abandonment of distributive justice as either the engine or lodestar of aboriginal rights and constitutionalism generally does not amount to a sacrifice of legitimacy, but simply a shift in the focus for legitimation to the achievement of results that further the parties objectives and satisfy their commitments. This mode of legitimation may be less transcendent than that envisioned by concepts such as distributive justice, but it is also more transparent and more useful in revising actual practices and their emergent results. It also does not preclude consensus on more general normative matters, but helpfully assumes that such consensus is more likely to emerge from initial agreement and rolling collaboration on more limited and practical matters. 
As explored throughout this paper, such collaboration is likely to alter the parties’ interests, objectives and even their identities in important ways that may permit and encourage incremental convergence on large issues. The rhetoric of distributive justice, though valuable for its ability to edify existing arrangements and practices, introduces such severe theoretical concerns, practical problems and strategic risks that its use in negotiations is far more likely to engender stalemate than settlement. While it has some utility, for example in dismantling formalistic analyses of legal issues surrounding aboriginal rights, this does not extent to the realm of actual negotiations.
2. (Not) Reading the Facts

Generally, Macklem seeks to locate a more sensitive and equitable approach to aboriginal difference within the Canadian constitutional project. His focus is historical and doctrinal; he strives demonstrate that our existing constitutional text and principles not only can encompass but demand an approach consistent with the dictates of distributive justice. He looks to past practices, political statements and judicial decisions to determine how they can be marshaled to promote more just arrangements in the future. For this purpose, contemporary developments are valuable only for how well they can be presented as aligning with and supporting further the principled continuity he wants to establish. Apart from the infirmity of the assumptions this method employs. Macklem’s wide-angle view of the issues of aboriginal difference also leads him to elide aspects of recent developments that have the potential to disturb his expansive perspective.

For example, his discussion of Delgamuukw, located in a chapter which provides a concise, yet supple, summary of the historical development of aboriginal title, is more concerned with explaining the ways in which the Supreme Court’s decision improves upon the burdensome fictions that previously governed the issue than with examining the practical and strategic impact it may have on decision-making concerning such title and other aboriginal rights.
 Though he touches on the relative merits of litigation and negotiation, he does so in a brief passage dedicated largely to demonstrating generally the distributive character of law – that law is never absent or neutral in such matters, rather it always serves to inform the parties’ initial positions.

In this vein, he implies that the main practical impact of Delgamuukw is to redistribute the “baseline entitlements” of property rights between the government and the First Nations generally. Using the language of distributive justice, Macklem suggests how the Court, by fashioning a cleaner test for aboriginal title that is also more sensitive to aboriginal interests and circumstances, has set the stage for more equitable negotiations between First Nations and the two levels of government. But, the analysis of Delgamuukw performed in Section IV, while not disputing the general claim that the decision is more favorable to aboriginal interests than previous judgments, demonstrates how its practical impact is more nuanced than Macklem suggests. 

In Delgamuukw, the Court did more than shift the balance of bargaining power and thus alter the parties’ incentives and expectations, and thankfully so. Macklem seems to suggest that a more balanced distribution of initial legal entitlements will promote more equitable results in negotiations, but it seems equally plausible that such a balance may lead to reciprocal retrenchment, then rigid, unsuccessful negotiations, finally followed by expensive and potentially unsatisfactory litigation. Any useful analysis of this sort requires more empirical data and scrutiny than Macklem provides. While the Court did articulate a test for, and definition of, aboriginal title more hospitable to aboriginal claims than those that previously prevailed, this is not the most useful way to describe the strategic shift made by the decision. Instead, as explained above, Delgamuukw’s main practical contribution is its catalytic blend of clarity and uncertainty. Though the Court provided a structured test, it did so in a manner that stubbornly refuses to ensure either side’s desired result. It renders more obvious for both sides that litigation over aboriginal title will remain expensive, interminable and precarious. Though the test for aboriginal title is clearer, the parties’ ex ante expectations are not. While the decision redistributed their “baseline entitlements,” it also blurred them somewhat: due to the complexity of factual proof required, the test will not assuage the parties’ doubts as to the likely outcome in any particular litigation. By institutionalizing this uncertainty, the Court upset the parties’ strategic calculations and established positions, thus encouraging more flexible approaches to the common problems that Canada, the provinces and the First Nations face. Macklem’s analysis, with its systemic goals and restrictive assumptions about the best way to define the parties’ interests and the sources of appropriate solutions, remains numb to this dynamic dimension of Delgamuukw.

His treatment of the Treaty Process suffers from the same flaw, as it sacrifices nuance and detail for doctrinal clarity and persuasive power. Macklem’s analysis of the Process consists of recognition that it exists
, an assertion that some statutory basis for negotiations is necessary
 and an attempt to locate a legal basis for a Crown duty to negotiate in good faith.
 Though he cannot be expected to provide a thorough account of the Process in addition to the many other issues he addresses, this “analysis” is so thin it is not even skeletal. Granted, his project serves a larger constitutional vision, but that vision must be able to address the salient elements of new developments, either by including them within the greater pattern or excluding and denouncing them in some principled and explicit manner. Instead, Macklem tames the unruly, potentially disturbing factual matter of the Treaty Process by ignoring it entirely. His analysis fails to engage the actual substance of the Treaty Process, as it does not consider its particular historical and political circumstances, its procedures and practices, or even its emergent outcomes. 

His discussion of sovereignty, though it does not touch directly on the Treaty Process, also demonstrates this insensitivity to facts. Macklem notes, to begin, that the meaning of sovereignty is contested, by which he appears to mean ambiguous. But, he notes, parties may nonetheless possess some shared notion of sovereignty’s value and meaning – the gulf is not interminable. 
 To prove his point, he elaborates the concept of pragmatic, internal sovereignty, a notion that recognizes that the traditional characteristics of state sovereignty at international law can be unbundled and rearranged to reflect and protect cultural difference within a federal system.
 Elegant, consistent with Macklem’s larger understanding of Canadian constitutionalism, and buttressed by arguments of formal and substantive equality, his claim that “the value of sovereignty lies in the legal space it establishes for a community to construct, protect, and transform its collectivity” seems only natural, even unchallengeable.
 But, again, this statement reveals the manner in which his approach tilts in favor of a reified, academic understanding of such matters, and excludes data derived from actual practice, ultimately producing a neat, but unhelpful, prescription.

Macklem’s legalistic definition of sovereignty’s value – note, not sovereignty itself, which remains mysteriously unyielding – compounds a number of assumptions about the “community,” its identity and its capacity to act that appear untenable in light of some First Nations’ experience in the Treaty Process. For Macklem, participation in the Treaty Process may be interpreted as an expression of First Nation, as well as provincial and federal, sovereignty that aims to establish political arrangements that reinforce that sovereignty. But, the developments faced by the Nuu-chah-nulth and Katzie First Nations suggest that the importance of sovereignty is not simply that it “permits the legal expression of collective difference.”
 Rather, their experiences suggest that the cultural and identity-based aspects of sovereignty are secondary to importance of solving actual problems faced by the sovereign group and its members. The expression of cultural difference is, in this context, a red herring, though a surprisingly deceptive one. In a sense, that collective difference is both a product and part of the process of collective problem-solving. Thus, in a way that Macklem’s description fails to capture, participation in the Treaty Process threatens to dissolve such collective differences and establish conditions that facilitate the accretion of new patterns of allegiance. The use of sovereignty, while expressing cultural diversity, also creates and destroys it.
For example, as discussed in Section III.D.2, the Nuu-chah-nulth Tribal Council has seen its traditional structure, and even its identity, rocked by participation in the Treaty Process. Traditionally organized as a loose federation of fourteen autonomous Nations governed by a single tribal council, the Nuu-chah-nulth Tribal Council has, to some extent, splintered due to its participation. Initially, thirteen of the fourteen bands chose to engage collectively with the Treaty Process, although one withdrew to pursue its own treaty table in 2000. Then, in April 2001, the twelve remaining Nations split over ratification of the Stage 4 Agreement in Principle. Six bands voted in favour of the AiP, while six did not, and only the former will move ahead in the Treaty Process. Five of the bands that rejected the AiP decided to proceed with it and signed a final AiP with Canada and British Columbia in October 2003. The bands have split over such issues as fisheries management, land selection and taxation exemption, all pressing practical matters for a First Nation that inhabits coastal areas on Vancouver Island. As these events are somewhat recent, their long-term effect on the Nuu-chah-nulth identity remains uncertain, but they do provide support for the claim that sovereignty is more concerned with identifying entities capable of engaging in practical problem-solving than with asserting collective difference. 

Though quite different, the experience of the Katzie First Nation also supports the argument that sovereignty, as expressed and employed by participating in the Treaty Process, is more about solving problems than expressing identity. In contrast to the Nuu-chah-nulth, the Katzie is a unitary nation, and the relevant aspect of its Treaty Process experience is not any political fracturing, but the rapid transformation of its governance structure through constructive engagement and collaboration with other organizations. In addition to hiring a consultant to explore alternative governance models used by other First Nations, since filing its Statement of Intent to Negotiation in 1994, the Katzie leadership has developed novel arrangements both within and outside its membership. In developing the Katzie’s position, the negotiator now consults more than just the traditional Chief and Council, and also meets with representatives of the Katzie’s three reserves, as well as a new Youth Chief and Council. It also established a consultative body with geographic scope corresponding to its territorial claims, in order to engage with individuals and groups that do not comprise its traditional membership. In a move to build its capacity in preparation for the envisioned expansion of responsibilities, the Katzie leadership also has explored establishing an intern-exchange program with the municipal governments of the towns that overlap with their claimed territory.
 The Katzie First Nation is experimenting with and amending its governance practices in ways that may have substantial impact on the character and degree of collective difference from other entities – First Nations and local governments alike.

These developments are somewhat recent, so their long-term effects remain uncertain, but they do suggest that sovereignty, as experienced and exercised by contemporary First Nations, is more usefully addressed as a matter of problem-solving status and capacity than as one of cultural difference. Macklem acknowledges that culture is dynamic
 and that identities and allegiances may be plural, conflicted and overlapping.
 What he fails to grasp is that sovereignty is not primarily about culture, but effective participation in defining and solving problems. It is not a remedy to the formal inequality of the Constitution Act, 1867, or the substantive inequality of a society in which aboriginal groups face relative difficulty in reproducing their culture. Its value lies in the ability to generate solutions that better address the needs and interests of individuals. To the extent that the conditions faced by First Nations are distinct from those faced by other groups of individuals, solutions developed without knowledge of such conditions will prove inadequate. The appropriateness of enhanced aboriginal sovereignty does not depend on a contextual judgment of whether it is necessary to ameliorate social and economic conditions that disadvantage the reproduction of unique aboriginal cultures, but whether existing means of addressing common problems produce outcomes that satisfy the needs of aboriginal individuals. The uncertainty that has pervaded these issues in British Columbia over the last few decades, in combination with the evidence, statistical and immediate, of the wide disparities in wealth, health and education between aboriginal and non-aboriginal populations, show the insufficiency of both our current solutions and our existing means for generating such solutions. The Treaty Process is one promising experiment in crafting new arrangements and novel means to address these persistent problems. 

Though thoughtful, Macklem’s analysis of indigenous difference shares too much with the inadequate approaches of the past to be useful today. His approach is abstract, concerned with legal doctrine and academic argument, rather than practical attempts to address the problems of which he is uncomfortably aware. His emphasis on distributive justice ensures a certain coherence, but also seals his prescriptions behind a pane of protective rhetoric. He aims at articulating a larger view of the Canadian constitutional project, but seems always to be looking through the wrong end of the telescope, and thus cannot see those aspects of new developments, such as the Treaty Process, that promise to deliver truly novel solutions; solutions that entrenched notions, arguments and practices, which exclude much of the local knowledge and experience of First Nations, are incapable of generating.  In contrast, Tully’s analysis seems to anticipate constitutional experiments like the Treaty Process, but his emphasis on the rhetoric and conventions of various stylized forms of constitutionalism curtails the utility of his approach.  In the final section, I attempt to draw upon his groundwork and my review of the Treaty Process to present a provisional model for a pragmatic multiculturalism – an approach to cultural difference based on inquiry and activity, and focused on how our understanding of concepts such as sovereignty and aboriginal rights evolve through attempts to solve concrete problems.
VI. Not a Conclusion: Steps towards a Pragmatic Multiculturalism
The title of this section is meant to reinforce the provisional character of the observations and arguments made here.  As I used the earlier sections of this paper to create a rough model of the Treaty Process – one sufficiently defined and stable to serve as a basis for identifying positive trends and criticizing emergent concerns, but also open to revision in light of new developments – so I aim to use this section to craft a model of multiculturalism.  Both this model and the process used to create it are pragmatic: the model because it describes multiculturalism as a form of human activity, not an ideology or a policy; and, the process because it acknowledges its constitutive limitations expressly and aims for a practical, workable result, not a perfect one.  

A pragmatic understanding of multiculturalism rests on the premise, expressed by both Tully and Macklem, that societies are heterogeneous, cultures are overlapping and dynamic, and identities are mutable.  It is not a question of whether societies, cultures and identities should change: they simply do.  A pragmatic model of multiculturalism harnesses this “creative destruction” rather than trying to restrain or simply explain it.  Multiculturalism is the activity of dealing with difference, of doing difference, of being different.  It is a messy realm of social activity, rooted in particular, historically-contingent human communities.  Just as Justice Holmes wrote that, “when we study law, we are not studying a mystery but a well known profession,” when we examine multiculturalism, we are not analyzing abstract principles but patterns of human behaviour.
  Also, multiculturalism is oriented towards solving the practical problems presented by cultural diversity.  It is not a matter of passive reflection, but an evolving tradition of engaging with diversity, using it and transforming it, but not destroying it.  Multiculturalism does not preserve diversity or its constituent cultural elements for their own sakes, because such diversity is, to some extent, irreducible.  Instead, it aims to preserve diversity because of the value that different cultures – more specifically, their constitutive beliefs and practices – can have in generating solutions to unexpected and emergent problems in society: such diverse beliefs and practices are valuable because we cannot know in advance how best to address truly novel problems.  This model requires that cultures evolve and change, not as a matter of normative preference, but as a matter of necessity.  Multiculturalism is the ongoing practice of revising cultural beliefs in light of the success yielded by the activities and strategies they produce, and reciprocally amending such routines with an eye to the cultural commitments they engender.  In this way, multiculturalism resembles the sort of constitutionalism envisioned by Cohen and Sabel, which they describe as “the continuing activity of assessing a polity’s practices in the light of its deep commitments, and vice versa.”
  It also draws upon Tully’s model of constitutionalism, in which cultural difference is a “constitutive good of the association” and interlocutors continuously question constitutional norms.
  The purpose of multiculturalism is not to produce some harmonious end state, but to produce more multiculturalism: to ensure that our society retains a robust pool of cultural practices on which to draw in times of difficulty.  
But, multiculturalism need not be addressed only at such a lofty level of abstraction.  As emphasized by the Task Force, the Summit, the Commission and the First Nations in the Treaty Process: the purpose of the Process is to create new relationships.  It is not to reach some final state, whether pre-ordained or determined by human agency, in which further dialogue and revision are no longer necessary.  Rather, the purpose of the Process is to create a new basis on which the conversations between aboriginal and non-aboriginal peoples and cultures can continue.  It provides a decentralized, but by no means chaotic, experiment in constitutionalism and multiculturalism.  
The structure of the Treaty Process provides an initial skeleton, within which the parties can develop strategies to address their differences and common problems.  Each table is distinct, but not isolated: the government negotiators learn from their personal experience at various tables and draw on their principals’ evolving knowledge of the entire Process; the First Nations interact with local governments and access informational resources provided by the Summit; the Commission engages with the parties in numerous guises; and, each participant is subject to public scrutiny by various polities through a wide range of mechanisms.  The six stage process requires the parties to articulate their interests and objectives with incrementally greater precision, while collaborating to craft a comprehensive agreement.  It provides practical tools, such as interim measures, high-level talks and TACs, through which the interlocutors can build consensus amongst each other and legitimacy within their constituencies, while also enhancing the likelihood that the emergent solution will actually work.  At the same time, it incorporates procedures that allow the parties to revise their initial assumptions in light of the interim results they have produced, such as allowing revision of the Stage 3 issue list or a First Nation’s self-definition.  In addition, the parties have been experimenting with new forms of arrangements, not anticipated by the framers of the Treaty Process, such as the inter-governmental working groups, the various Memoranda of Understanding, the Education Enhancement Agreements, and the Joint Aboriginal Management Committee, that seek to engage local information and expertise in delivering services more effectively now and in the future.  All of these tools aim at addressing outstanding problems, some of which, like improving aboriginal educational outcomes, the parties define similarly, and others which they do not, such as legal uncertainty.  They do so by engaging cultural difference and local interests because past attempts to address these issues without doing so, such as the Indian Act or the provincial policy of willful blindness, failed to improve the situation.  In this way, cultural identities become tools for problem solving, but they also become subject to more explicit scrutiny and revision.
The Treaty Process provides a means for participants to develop new solutions to address the problems of legal uncertainty and the myriad social and economic ills that plague many First Nations, but it also provides a means for participants to develop new understandings of themselves and each other.  From its first stage, at which First Nations must identify themselves, the Process involves alteration and revision.  The First Nations must render their identities – their boundaries, their membership, their origins – more explicit in their Statement of Intent.  But, this act of defining their identity also makes their difference soluble, as it states beliefs that will be tested through participation in the Process, through activities including negotiations and the incremental acceptance of greater responsibility for governance.  Such practical experience gives participating First Nations the opportunity to assess those initial assumptions about their identity in light of the results produced.  In turn, the Process provides procedures to amend those assumptions, if the cultural units initially identified prove inadequate to address the sorts of problems encountered or now envisioned.  
For example, the Katzie First Nation has discovered that, to develop the institutional capacity necessary for self-governance, it must open itself to non-aboriginal experts and local governments.  This is not a matter of assimilation, but of the Katzie Nation identifying a goal and working with the other parties to develop a means to achieve it.  Also, cultural change is a reciprocal process: through its workshops, community meetings, intergovernmental conferences and academic studies, not only is the Katzie Nation opening itself to other groups, those other groups are opening up to it.  The various polities and institutions will strive to articulate their differences and similarities through mutual reflection and find ways to work together to achieve common goals.  The experience of the Nuu-chah-nulth Tribal Council reflects this effect of the Treaty Process in another way.  Initially, the Tribal Council believed that thirteen of its member Nations possessed sufficiently similar interests and objectives to proceed together in negotiations with the governments.  So far, this assumption has proved unhelpful, as first one and then five Nations have splintered off from the original group to pursue their own unique constitutional arrangements.  Although the long-term effects of this disintegration of the bargaining unit remain to be seen, the effects on a unified Nuu-chah-nulth identity are unlikely to be positive as interests, expectations and activities coalesce around these new coalitions.

Similar observations can be made about the evolution of new institutions involved in the Treaty Process, most notably the First Nations Summit and the Treaty Advisory Committees.  These two institutions were created very early in the Treaty Process to fill specific gaps identified by the First Nations and the governments.  Since then, their roles have expanded and contracted, respectively.  The Summit, established by the UBCIC and the First Nations Congress, was intended to perform certain symbolic and substantive roles within the strictures of the Treaty Process: it would represent the First Nations in the Process as a formal equal of the two governments; it would engage them in high-level talks about matters important to the Process generally; and, it would monitor the activities of the Commission in facilitating the Process.  While the Summit has performed these functions effectively, its activities have overgrown these initial bounds.  It has executed a “Government-to-Government Protocol” that enshrines a bilateral relationship with the provincial government.  It has signed the Memorandum of Understanding to establish the Joint Aboriginal Management Committee, along with the province and other groups representing aboriginal interests, to improve the relationship between First Nations communities and the Ministry of Children and Family Development.  It also has run workshops and built relationships with other interest groups in the province, including the UBCM and private industry.  These broader activities suggest that the Summit aspires to a more general representative function for First Nations in British Columbia.  Depending upon its success in these ventures, it may also emerge as a new locus for a province-wide aboriginal identity.  In contrast, the TACs are unlikely to serve any constitutive function for residents of their member municipalities, due to the governments’ recent reductions in funding and engagement.  Initially promising for their potential to expose the tripartite negotiations to greater public scrutiny through deliberative consultation, their capacity has diminished drastically since 2002.  Their experience demonstrates the fragility of these developments.

Finally, although perhaps less apparent, by participating in the Treaty Process, Canada and British Columbia have begun to revise their understanding of their relationships with First Nations.  In “Gathering Strength,” the federal government recognized expressly that negotiating self-government will change its relationship with First Nations peoples: the relationship, long characterized by paternalism and fiduciary obligations, will persist, but it will be amended and invigorated by the Treaty Process.  Similarly, as it has begun to acknowledge the inadequacies of the Indian Act, as well as the symbolic value that legislation still holds, it has begun to experiment with additional ways in which to involve aboriginal peoples across the country in making decisions that affect them, by increasing their control over reserve lands, attempting to devolve greater governance powers to them, and developing tools to improve their capacity for effective self-governance.  Similarly, the provincial government increasingly engages First Nations communities in shaping the policies and delivering the services that affect them.  Its new emphasis on consultation, while prompted by the courts, and the rise in cooperative arrangements such as Education Agreements and the Joint Aboriginal Management Committee demonstrate an awareness that the traditional approach of dictating policies and solutions undermines the interests of all residents of the province, aboriginal and non-aboriginal alike.  Again, these are very recent developments, especially in light of the lengthy relationship between aboriginal peoples and the Crown, so their effects on aboriginal and Canadian identity generally, have yet to be seen, but they are likely to be significant.

Equally significant is the impact that a pragmatic multiculturalism can have on other concepts important to this area of law and politics.  Although deserving of far more detailed treatment in a separate paper, some of these issues should be reviewed here to round out this model of multiculturalism.  While these points emerged in earlier portions of this paper, they can be addressed again to sharpen their significance.  First, a pragmatic multiculturalism requires an approach to sovereignty that emphasizes practical problem-solving ability over cultural expression.  The “value” of sovereignty is not that it enables a polity to express its constitutive cultural elements, but that it enables the polity to address its interests effectively.  Although engagement in collaborative problem-solving entails expression of cultural traits, that is not its purpose.  Sovereignty is a notoriously slippery concept, one on which many words have been written and which continues to invite debate, so these steps are consciously tentative.  But, multiculturalism’s emphasis on reevaluating identity in light of a polity’s actual capacity to define and obtain desired ends suggests one possible way to gain traction in this area.  
Second, pragmatic multiculturalism envisions an unfamiliar function for aboriginal rights, because it emphasizes the importance of remedies more than other approaches.  The Supreme Court’s decision in Van der Peet disappoints because it relies on an essentialist understanding of aboriginal cultures and rights, and the assumption that judges possess sufficient knowledge and ability to discern and implement these rights.  Although the Court was right to recognize that the purpose of s.35(1) is to reconcile the aboriginal and Canadian legal traditions, it erred by assuming that such reconciliation is to be performed by the courts.  Despite assertions to the contrary, its ten-factor test for determining whether an “activity” constitutes an element of a practice, custom or tradition integral to an aboriginal group’s distinctive identity does freeze aboriginal rights and cultures, since it treats them as subjects to be isolated, analyzed and defined, rather than engaged in true reconciliation, which entails changes on all sides.  Its decision in Delgamuukw recognized the limits of such an approach in the context of aboriginal title and made careful moves to prod the parties towards negotiation, rather than more litigation.  The Court appears to have accepted, at least in this area of the law, that other institutions, including novel ones such as the Treaty Process, are better situated to resolve problems than it is.  This move is consistent with a pragmatic approach to legal rights generally, which dissolves the formal distinction between rights and remedies and posits them as reciprocally related.  Rights are guides to practice; they are established, but not immutable.  They can be reviewed and revised in light of the results they produce through available remedies.  In turn, remedies can be analyzed and amended in light of how well they promote the results envisioned by rights.
  In the context of aboriginal rights and title, the Treaty Process provides an institutional context within which the parties can perform such mutual evaluation and revision.  Pragmatic multiculturalism, as noted above, does not aim to protect cultural difference as an end in itself, but in order to preserve cultural and political experimentation.  In this manner, aboriginal rights and title can be understood as a general commitment to engage aboriginal individuals and groups in the governance of Canadian society.  The Treaty Process is one remedial avenue by which this goal can be realized and revisited, since it allows the parties to construct incremental arrangements that transfer governance responsibilities to First Nations while also producing results that can be observed, pooled and analyzed.  This understanding of aboriginal rights and title – as a normative commitment to ensure aboriginal participation in Canadian governance – would benefit from more careful doctrinal treatment, which I hope to provide in the future.  For now, this basic sketch will have to suffice.

The same must be said for the model of the Treaty Process presented here.  Necessarily incomplete, as stressed many times, it nonetheless provides a useful summary of recent developments in British Columbia as well as promising avenues for further analysis.  Most importantly, I hope it offers a window into the fascinating experiments taking place on the west coast of Canada and encourages others to take a closer look.
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