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Introduction
As he announced the suit against Marsh & McLennan Companies, New York
State Attorney General Eliot Spitzer provided this caution:
“The insurance industry needs to take a long, hard look at itself. If the
practices identified in our suit are as widespread as they appear to be, then
the industry’s fundamental business model needs major corrective action
and reform.”1
His warning has resonated with insurance industry insiders. Faced with plummeting
stock prices, a widening investigation, mounting litigation costs, and in some cases,
individual criminal charges, insurers and insurance brokers are reexamining old practices
and considering reforms they dismissed less than six months ago. Sweeping changes in
the way the insurance industry does business seem inevitable.
The practice at the root of the bid-rigging and steering charged in Spitzer’s
complaint, charging insurers contingent commissions, had been widely accepted within
the insurance industry prior to this lawsuit. Several prominent insurance executives,
upon hearing of Spitzer’s investigation six months before, had predicted that the
contingent fee structure was too common and too well-established to be uprooted.2 In
October, however, industry giants Marsh and American International Group (AIG)
announced that they would halt participation in contingent commission agreements.3
The New York State Insurance Superintendent, charged with regulating the
insurance industry, has come under sharp criticism for his failure to detect and address
the serious conflict of interest problem presented by contingent commissions. This paper
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examines the events leading up to the suit against Marsh & McLennan, considering
whether contingency fees should have been addressed by the insurance commissioner as
well as how the matter came to the attention of the Attorney General. In addition, this
paper questions whether the Attorney General should have a role in shaping new
regulations requiring disclosure of contingent commission agreements or prohibiting their
use.

Challenging Contingent Commissions

A. The Attorney General’s Investigation
On October 14, 2004, Eliot Spitzer filed a complaint against Marsh & McLennan
Companies, Inc. and Marsh Inc., alleging that the insurance broker had engaged in
steering and bid-rigging.4 The Attorney General’s investigation, which had started as an
inquiry into contingent commissions, had revealed a system in which Marsh directed
business to insurance companies on the basis of commissions while soliciting fake bids
intended to create the appearance of real competition. A Marsh executive had put the
scheme into plain relief in an email that read, “We need to place our business in 2004
with those [insurance companies] that have superior financials, broad coverage and pay
us the most.”5
The investigation, launched early in 2004, was prompted by tips in the form of an
anonymous letter and phone call from two separate individuals.6 The Washington Legal
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Foundation, a conservative public policy think tank, had also expressed concerns about
possible conflicts of interest created by contingent commissions.7 As an initial matter,
Spitzer began examining the practices of Marsh, Aon, and Willis Group Holdings, as well
as smaller insurance brokers.8
At the start of the investigation, insurance brokers and insurers seemed
unconcerned, noting that contingency fees were a “longstanding, common, and wellknown” practice.9 The apparent acceptance of the practice heightened the industry’s
surprise when charges were filed against Marsh. Marsh had been given no opportunity to
negotiate, a decision which Spitzer explained in saying, “The leadership of that company
is not a leadership I will talk with. It is not a leadership I will negotiate with.”10
The Attorney General’s complaint charged Marsh with establishing a system,
based upon “placement service agreements” (PSAs) or “market services agreements”
(MSAs), in which insurance companies agreed to pay Marsh commissions for placing
business with them.11 These commissions came in two forms: front-end commissions,
which were based on the volume of business referred, and back-end commissions, which
were based on the profits generated by the business.12 The payments generally ranged
from 5% to 7.5% of the value of the insurance underwritten.13 In 2003, these
commissions accounted for nearly $800 million, or more than half of Marsh’s net
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income.14 The Attorney General’s complaint alleged that the MSAs, although not illegal
in themselves,15 created a serious conflict of interest and placed Marsh in a position to
choose to maximize its own profit at the expense of its clients’ interests.16
At the outset of the Attorney General’s investigation, insurance executives had
acknowledged that they accepted contingent commissions in the form of MSAs, but
claimed that they disclosed the existence of these agreements to their clients. In addition,
insurance brokers claimed that the individuals making recommendations had no
knowledge of the commissions their recommendations might trigger.17 Attorney General
Spitzer’s investigation revealed both of these statements to be false.18
Contradicting Marsh’s claim of information walls, an email from one Marsh
executive stated that the MSAs directly determined “who [we] are steering business to
and who we are steering from.”19 Marsh had developed a system to rate insurance
companies on the basis of how much they paid in contingent commissions and directed
managers to ensure that placements occurred so as to maximize Marsh’s revenue.20
Moreover, no public disclosure of Marsh’s contingency commission system had taken
place: Marsh publicly acknowledged the existence of agreements with insurance
companies, but claimed that MSA payments were based on performance of particular
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services (in spite of the fact that Marsh performed no additional services to earn the
fees).21
To conceal these practices, and to give its clients the impression that true
competition had taken place, Marsh sought to obtain non-competitive quotes from other
client insurance companies.22 In soliciting these misleading quotes, called B quotes,
Marsh made it clear that the companies providing them would not win the client’s
business.23 Marsh claimed that the quotes were “backup” or “protective” quotes to be
used only in the event that the insurance company chosen by Marsh to win the client’s
business should prove unable to perform on the contract.24 Insurance companies refusing
to provide B quotes jeopardized their relationship with Marsh and risked losing future
business.25
On the basis of this conduct, the Attorney General charged Marsh with fraud and
antitrust violations.26 The complaint cited six causes of action, including various types of
fraud, unjust enrichment, and violation of New York’s antitrust statute, the Donnelly
Act.27 In addition, the Attorney General accepted guilty pleas on criminal charges from
Marsh executives and from insurance executives who participated in Marsh’s scheme by
furnishing B quotes. Former Marsh employees who have pleaded guilty include senior
vice-president Robert Stearns,28 managing director Joshua Bewlay,29 and managing
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director Kathryn Winter.30 Executives from AIG, Ace, Ltd., and Zurich American
Insurance Co. have also offered guilty pleas and are cooperating in Spitzer’s continuing
investigation.31

B. The Reaction of the Insurance Industry
As stated above, insurance brokers were not immediately concerned about the
possible effects of the Attorney General’s investigation. An article in the New York
Times, published five months before the Marsh complaint was filed, noted that “few in
the industry expect the kinds of significant changes that came as a result of past
investigations by Mr. Spitzer into Wall Street analysts and the trading of mutual funds.”32
Jeffrey Greenberg, Marsh’s chairman and CEO, sent a memo to his staff defending the
collection of contingent commissions as a “long-standing, common industry practice.”33
Other groups responded much more positively to Spitzer’s efforts. Following the
launch of the investigation, concerns among risk managers sparked online debate over
whether insurance brokers wielded too much power, and whether their practices violated
notions of fair play.34 An Advisen survey, conducted in May 2004, revealed that 69% of
330 risk managers who had been anonymously polled believed that contingent
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commissions created a conflict of interest for insurance brokers.35 Moreover, 82% of risk
managers felt that disclosure of contingent fees was inadequate and 56% claimed that
their brokers failed to disclose at all.36 Such statements would seem to undercut Marsh
CFO Sandra Wijnberg’s claim that, as the investigation proceeded and Marsh began
disclosing more information about its fee arrangements, it found that “bigger clients
already were pretty knowledgeable, and they haven’t been particularly agitated about
this.”37
On October 15, Aon indicated confidence in the propriety of its contingency fee
arrangements, arguing that “[c]ompensation agreements between insurance companies
and brokers are longstanding, common, and well-known practices in the insurance
industry” and insisting that Aon had disclosed its fee arrangements in agreements,
invoices, and statements posted on its website.38 Other insurance players were less
certain. Marsh halted its collection of contingency fees39 and AIG, through chairman
Hank Greenberg, announced that it would begin paying straight fees, which would be
fully disclosed, rather than contingent commissions.40
Less than two weeks after the complaint was filed, Marsh’s board of directors
accepted chief executive Jeffrey Greenberg’s resignation.41 In response, the Attorney
General’s office issued a press release announcing its decision drop criminal charges
against Marsh, explaining that “[t]he actions announced today by the Board of Directors
35
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of Marsh & McLennan Companies permits Marsh and this office to move forward toward
a civil resolution of our lawsuit.”42 On January 31, 2005, Marsh’s new chief executive,
Michael G. Cherkasky, reached an agreement with the Attorney General’s office
regarding the civil case against Marsh.43 Cherkasky, who had been Spitzer’s supervisor
when both were working in the Manhattan district attorney’s office, agreed to pay $850
million (or roughly half of the $1.7 billion Marsh had received in contingency fees
between 2001 and 2004) in restitution.44 Cherkasky also issued a statement calling the
behavior of “a few people” at Marsh both “shameful” and “unlawful.”45 Finally, Marsh
agreed not to accept payments from insurance companies in connection with its referral
services.46

C. State Insurance Commissioners: “Asleep at the switch”?
Given the magnitude of Marsh’s deceptive practices and the fact that collection of
“contingent commissions” seems to have been commonplace within the insurance
brokerage industry, many have questioned how such behavior could have gone
unchecked for so long. J. Robert Hunter, the Consumer Federation of America’s director
of insurance, went so far as to say that “[m]ost of the state insurance commissioners who
are charged with overseeing the insurance industry were asleep at the switch while these
abuses were occurring.”47 Gregory Serio, the New York state Superintendent of
Insurance, takes issue with this characterization. He argues that a lack of cooperation
42
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from industry insiders, in combination with the limited powers available to the Insurance
Department, prevented discovery of the deceptions practiced by Marsh.48 Serio
suggested that the Attorney General’s office was the appropriate lead agency, “given his
broader legal powers, his greater investigative resources and frankly his tireless pursuit of
cases of this nature.”49

1. Regulating in the public interest
Regulation of insurance occurs at the state level, with each state making an
individual determination of the nature and scope of its insurance commissioner’s
responsibilities. The National Association of Insurance Commissioners (NAIC), created
to address the problem posed by multi-state insurers, provides a forum for coordinated
action.50 The NAIC lists these as its goals:
Protect the public interest;
Promote competitive markets;
Facilitate the fair and equitable treatment of insurance consumers;
Promote the reliability, solvency, and financial solidity of insurance institutions;
and support and improve state regulation of insurance.51
Ascendant among these goals, however, is the regulator’s obligation to protect the
interests of insurance consumers.52
Promoting the solvency and financial stability of insurance providers could be
viewed as the best tool available to insurance commissioners for protecting the interests
of consumers. If this is the case, the goals stated above collapse into the single objective
48
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of safeguarding the vitality of the insurance community. Policing the insurance
community, according to this line of argument, is a task better left to prosecuting
authorities. Even in this narrow view of the responsibilities of the insurance
commissioner, however, an anti-competitive environment of the sort created by
contingency commissions would have to be thought to sacrifice the health of the industry
in favor of the financial interests of a few industry giants.
A different view of the role of the insurance commissioner might focus on the
tension between protecting insurance consumers and safeguarding the solvency of
insurance institutions. By requiring regulators to safeguard the interests of two separate
constituencies, the objectives of insurance commissioners may create a fundamental
conflict. Once again, however, the argument fails to persuade in the face of outright
deception and fraud. Misrepresentations on the scale practiced by Marsh harm
competing insurance brokers as well as insurance consumers, and would seem to tip the
balance decisively in favor of closer regulation.

2. The New York Insurance Department
Section 201 of New York State’s insurance law grants the superintendent of
insurance, as the head of the insurance department, “the rights, powers, and duties, in
connection with the business of insurance in this state, expressed or reasonably implied
by this chapter or any other applicable law of this state.”53 The superintendent’s mission
statement somewhat clarifies this general grant of authority, setting out as the objectives
of his office the following:
Ensure the continued sound and prudent conduct of insurers’ financial operations;
53
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Provide fair, timely and equitable fulfillment of insurer obligations;
Protect policyholders from financially impaired or insolvent insurers;
Eliminate fraud, other criminal abuse and unethical conduct in the industry; and
Foster growth of the insurance industry in the state.54
Although similar to the NAIC’s stated goals, the New York insurance department’s
apparent focus is insurers rather than insurance consumers. Nonetheless, the office’s
interest in elimination of fraud and other deceptive conduct within the insurance industry
should have allowed it to effectively safeguard the interests of consumers in the context
of contingent commissions.
In fact, the New York Department of Insurance had called attention to the
possible problem posed by insurance brokers’ fee system years before the present
investigation began. In 1998, after receiving information from corporate risk managers,
the insurance department issued a statement recommending the disclosure of all
compensation arrangements, concerned that contingent commissions would “create the
perception that brokers are conflicted in their loyalties.”55 The statement also suggested
that such commissions might constitute a violation of New York state insurance law.56
Although the insurance department continued to investigate contingency commissions,
Serio argues that its efforts were thwarted by the unwillingness of risk managers to
provide specific details or actively participate in an investigation.57
While it may be true that the insurance department could not conduct an
investigation on the scale of that orchestrated by the Attorney General’s office, closer
regulation of contingent commissions might have effectively eradicated illegal practices.
54
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Contingent commissions had been collected by insurance brokers for decades, and the
practice became a matter of public concern at least as early as 1998.58 In addressing the
problem in a vague and uncertain manner, however, the superintendent left the industry
with more questions and answers. Maurice “Hank” Greenberg, the chairman and CEO of
AIG, reported having sought guidance from the New York state insurance department on
the legality of MSAs as early as 2002.59 He renewed his inquiries again a year later, but
received no advice from the superintendent.60
Given that the issue had been raised six years before and had continued to be
viewed as a potential problem, the superintendent of insurance should have acted more
decisively. Although Serio might have been unaware of any specific instances of steering
or bid-rigging, the potential conflict of interest posed by the MSAs should have been
evident. Moreover, even a limited investigation should have revealed that insurance
brokers were not disclosing the nature and scope of the commissions they collected from
insurance providers.
When the Attorney General’s office announced in March of 2004 that it intended
to begin an investigation of contingent commissions, the Department of Insurance
surrendered all of the information that it had been able to gather on the subject.61 Serio
identifies this as the point at which control of the matter transferred from his agency to
the Attorney General’s office; the focus in the case had shifted from regulation to
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enforcement.62 A month later, when the investigation was well underway, Serio declined
to make any comment on the matter to the press.63
As the scope of the investigation widened, Serio’s office seemed to become more
involved. A press release from October 14 claimed that the insurance department had
participated in investigating insurance brokers and would continue to collaborate in the
prosecution of the cases brought by the Attorney General.64 Serio’s office also appeared
to fully support the Attorney General’s handling of the case, asserting with newfound
conviction the necessity of full disclosure of all fee structures:
The New York State Insurance Department’s position on this matter is
clear—a broker’s undisclosed receipt of additional compensation
constitutes a dishonest and untrustworthy practice. Today, we remind all
in the broker community that this standard applies to them and that New
York State will not tolerate any criminal or improper behavior in its
insurance markets.65
Subsequently, the insurance department issued citations to fifteen Marsh divisions,
charging the them with violations of sections 2110(a)(4) and 2402(c) of the New York
state Insurance Law, as well as section 340 of the New York state General Business
Law.66 In addition, Serio flagged all Marsh licenses.67
It is noteworthy that Serio’s statement, although occurring at the same time as
Spitzer’s announcement of charges, is not premised on the idea that contingent
commissions give rise to other deceptive and fraudulent practices. His argument does not
rely on any of the evidence discovered in the Attorney General’s investigation. The
superintendent’s emphasis on complete disclosure, however, is considerably more
62

Id.
Joseph B. Treaster, “Insurance Investigations Under Way Over Fees,” New York Times C1 (April 24,
2004).
64
New York State Insurance Department Press Release (October 14, 2004).
65
Id.
66
Amended Citation in the matter of Marsh & McLennan Companies, Inc. (Oct. 25, 2004).
67
Insurance Brokerage Practices Hearing at 7.
63

13

forceful than his earlier recommendation. Had he taken this position with respect to
disclosure in response to earlier industry inquiries, he might have prevented many of the
abuses uncovered in the Marsh investigation.

3. Garamendi: A Model of an Active Insurance Commissioner
Also undercutting Serio’s explanation of his inaction is the fact that the insurance
commissioner of California, John Garamendi, has taken the lead in California’s
investigation of insurance commission practices. Garamendi has been working to detect
and prosecute wrongdoing, on the one hand, while also seeking a prospective regulatory
solution. His efforts demonstrate the degree to which insurance commissioners can be
effective in utilizing both enforcement and regulatory tools.
Garamendi was involved in the early investigation of the insurance industry, and
has continued to provide leadership throughout the development of the legal case.68 In
November, Garamendi brought a complaint against Universal Life Resources (ULR), a
health insurance broker, as well as four insurance companies: MetLife, Cigna, Prudential
Financial, Inc., and UnumProvident.69 Garamendi reached a settlement with ULR two
days later.70 The settlement consists of a consent decree and permanent injunction which
prohibit ULR from engaging in the collection of undisclosed fees, steering, or bidrigging.71

68

Gretchen Morgenson, “Hat Trick: A 3rd Unit of Marsh under Fire,” New York Times (May 2, 2004).
News release, California Department of Insurance (November 18, 2004).
70
The settlement agreement can be found on CDI’s website, at
http://www.insurance.ca.gov/PRS/PRS2004/Consent_Decree_Signed.pdf.
71
Id.
69

14

In the settlement, Garamendi agreed not to seek to suspend or revoke ULR’s
license, or to seek civil or criminal penalties.72 This approach, while much less
aggressive than that favored by Spitzer, demonstrates one way in which an insurance
commissioner can regulate effectively while seeking to preserve the integrity of insurance
markets. Although ULR may not be prosecuted to the full extent possible, by calling
attention to the organization’s conduct, Garamendi has disclosed dishonest practices and
triggered enhanced scrutiny that will, along with the settlement agreement, ensure that
such practices are discontinued.

C. The Future of the Insurance Industry
Despite the appearance of agreement between the New York Attorney General
and the Superintendent of Insurance, Serio’s office initially favored, and continues to
advocate, a less much less aggressive form of regulation. In contrast to Spitzer’s
regulation-by-prosecution, Serio favors an industry-driven, moderate solution. In a
hearing held by the Financial Management, Budget, and International Security
Subcomittee of the Senate Governmental Affairs Committee, Serio presented the NAIC’s
proposal for reform and advocated self-regulation by the insurance industry.73 On other
occasions, he emphasized the need for insurance industry participation in the regulation
process74 and questioned whether insurers, as sophisticated consumers, wanted regulators
to intervene on their behalf.75
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The NAIC’s proposed solution to the problem posed by contingent commissions
focuses on disclosure. As described by Serio at the Senate hearing, the NAIC’s solution
has three components: disclosure of all compensation structures, written consent for any
contingent commissions, and a tip system that would allow insurance industry insiders to
anonymously report illegal activity.76 On December 29, 2004, the NAIC adopted model
legislation that provides a concrete representation of the organization’s disclosure
solution.77
Although Spitzer has not formally advocated the abolition of all contingent
commission systems, it is difficult to imagine that he, like the NAIC, would be satisfied
with a simple disclosure system.78 Given the extent of the corruption he discovered
during his investigation, it seems certain that he will seek a more comprehensive means
of addressing improper incentives. Testifying before the Senate subcommittee, the
Attorney General condemned what he termed a “failure of the regulatory entities that are
supposed to oversee this sector.”79 He faulted state insurance commissioners for
“fail[ing] to ask even obvious questions that would have revealed deep seated
problems.”80 In concluding, Spitzer asked for congressional inquiry into a variety of
topics related to the illegal behavior of actors in the insurance industry.81
Going forward, it seems likely that conflict will arise between the solutions to
insurance industry abuses proposed by Serio with the NAIC and those advocated by
76
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Attorney General Spitzer. Serio has commented that regulators should streamline
requirements for the insurance industry and “get out of the way” when possible.82 Like
his earlier comments about self-policing mechanisms, this perspective reveals a
fundamental hesitancy to intervene that is squarely at odds with the more aggressive
enforcement tactics favored by the Attorney General. Although Serio will not be
spearheading the effort in New York,83 should the new insurance commissioner’s views
control prospective regulation? Or is it proper for the Attorney General to use his office
to create and implement more stringent regulations?
The Maine Supreme Court addressed the possibility of conflict between the state
Attorney General and the insurance commissioner in Superintendent of Insurance v.
Attorney General.84 In that case, the court found that the fact that members of the
Attorney General’s staff had assisted the insurance commissioner at the administrative
stage of the proceedings did not prevent the Attorney General from subsequently
challenging the rate order issued by the Superintendent of Insurance.85 Although the
Attorney General usually provides assistance and representation to the Superintendent of
Insurance, the court in this case approved a broad scope of discretion for the Attorney
General, even on an issue, such as a rate order, properly within the scope of the insurance
commissioner’s duties.86 While the Maine court was specifically focused on the issue of
whether the Attorney General’s involvement at the administrative stage foreclosed the
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possibility of a subsequent challenge under conflict of interest rules, this case ultimately
represents a broad grant of discretion to the Attorney General to challenge decisions
made by state officials.
The lower court had come to the opposite conclusion, relying upon Deukmejian v.
Brown, a California case taking a narrower view of the scope of the authority of the state
Attorney General.87 In Deukmejian, the California Supreme Court found that it was
impermissible for the Attorney General to write a letter to the Governor encouraging him
to sign legislation, then later file suit against the Governor on the grounds that the statute
was unconstitutional.88 The California court restricted the scope of its holding, however,
arguing that “the Attorney General cannot be compelled to represent state officers or
agencies if he believes them to be acting contrary to law, and he may withdraw from his
statutorily imposed duty to act as their counsel, but he may not take a position adverse to
those same clients.”89
Both Superintendent of Insurance and Deukmejian support the idea that the
Attorney General can oppose the actions of a state officer if he believes that those actions
violate state law.90 The question becomes a closer one, however, where the actions in
question are not strictly illegal. Spitzer has noted that contingent commissions are not
illegal as a matter of law.91 Given the scale of corruption revealed by his investigation,
however, he might reasonably conclude that these commissions create an inevitable and
insurmountable conflict of interest for insurance brokers. The question then becomes
87
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whether the Attorney General can seek to prohibit contingent commissions, in spite of the
decision of the insurance commissioner to limit regulation to full disclosure of fee
agreements.
It is important to note that while the insurance commissioner has the
responsibility of regulating the insurance industry, the Attorney General is entrusted with
protecting consumers and investors from fraudulent business practices. The Martin Act,
which provided two of the causes of action in Spitzer’s complaint against Marsh &
McLennan, confers broad powers of investigation, regulation, and enforcement on the
Attorney General.92 If the Attorney General believes that the use of contingent
commissions, while legal, is inextricably intertwined with deceptive practices, he could
make a compelling case for the use of his regulatory authority under the Martin Act to
prohibit the collection of fees of this kind.
Such a regulatory action will not likely be necessary, however, in light of the
impact that Spitzer’s complaint against Marsh & McLennan has already had. With AIG
and Marsh abandoning contingent commissions in the face of prosecution, it seems
probable that other industry players will soon follow suit. The Attorney General’s
complaint against Marsh, in combination with the resulting flurry of negative publicity
and falling stock prices, already seems to be having the effect of purging many of the
practices regulation would target from the insurance industry.
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Conclusion
In the wake of Spitzer’s announcement of the case against Marsh & McLennan,
many people within the business community have questioned his decision to go after a
practice as well-entrenched and commonplace as contingent commissions. Even his own
office second-guessed Spitzer’s refusal to negotiate with Marsh leadership.93 Regardless
of one’s view of the Attorney General’s choices, however, his authority to investigate and
prosecute insurers engaging in corrupt practices is unquestionable. Although the
insurance commissioner may favor a different mode of regulation, the Martin Act confers
broad authority on the Attorney General to protect the public from fraudulent business
practices. This authority allows a range of action going forward, including regulation as
well as further prosecutions, and the new Superintendent of Insurance may play a role in
determining which of these options the Attorney General chooses.
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