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SUMMARY:

... With a stagnant and inadequate federal minimum wage rate of $ 5.15 per hour, twenty states have enacted state
minimum wage rates that exceed the federal rate in an effort to lift millions of low-wage workers out of poverty. ... The
three structures can be characterized as: (1) sole authority in the attorney general, where the attorney general is solely
responsible for investigating violations, initiating lawsuits, and issuing citations against employers who violate wage
and hour laws; (2) concurrent authority, where a state labor agency and state attorney general each have some level of
joint or independent authority to investigate and initiate legal action to remedy violations; and (3) sole authority in the
state labor department, where a state labor agency does all of the investigation and litigation. ... Under California's La-
bor Code, the state labor department is designated as the primary agency responsible for enforcing wage and hour laws,
and has the power to collect unpaid wages for minimum wage and overtime violations on behalf of employees, through
administrative proceedings and state court actions. ... In 2004, Florida voters approved a minimum wage initiative that
gave the Attorney General standing to enforce the minimum wage, and in November 2006, Arizona and Ohio's citizens
will vote on minimum wage initiatives that grant their state Attorneys General standing to enforce the minimum wage.

HIGHLIGHT: With a stagnant and inadequate federal minimum wage rate of $ 5.15 per hour, twenty states have en-
acted state minimum wage rates that exceed the federal rate in an effort to lift millions of low-wage workers out of pov-
erty. Accepting the efficacy of a state-based strategy for improving the rights of workers, this Note argues that rigorous
enforcement of state wage and hour laws is necessary for workers to fully realize the gains of these laws. The Note ex-
plores the varying roles that state governments have assigned to state attorneys general and labor departments to enforce
state wage and hour laws, presenting three models of how states enforce wage statutes. After describing how New York
Attorney General Eliot Spitzer has transformed enforcement in his state by strategically asserting and using his office's
independent legal authority to enforce state wage laws, the Note concludes that the ideal wage enforcement structure is
one that grants both a state attorney general and a state labor department concurrent authority to enforce such laws. At a
time when Washington is hostile to the concerns of workers, this Note offers a blueprint for how state attorneys general
and other state reformers can protect the rights of the most exploited and vulnerable workers.

People say, "The Wall Street cases must be your favorite cases," because they generate great interest, given there
are 100 million investors who feel touched by the mutual fund piece of what you're doing. But the greatest need, |
thought, was to help low-wage workers who are least able to protect themselves.

-- New York Attorney General Eliot Spitzer nl
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TEXT:
[*496]

I. INTRODUCTION

In the aftermath of Hurricane Katrina, the national political discourse grappled with the questions of why wide-
spread poverty still exists in the United States and how government policies might improve the economic prospects for
America's most vulnerable working families. With cautious optimism, some advocates for workers and the poor had
newfound hope that the Republican-controlled federal government would address poverty issues, including the woefully
inadequate federal minimum wage rate, with the same zeal that had propelled the passage of regressive income tax cuts
in 2001 and 2003. n2 Yet, despite explicit promises from President George W. Bush and Republican leaders in Con-
gress that they would attack poverty, n3 in the months following Hurricane Katrina these leaders actually promoted
policies that reduce workers' wages, such as Bush's temporary suspension of prevailing wage laws for federal construc-
tion projects in four Gulf Coast states. n4 In addition, in October 2005, on a party-line vote, [*497] Senate Republicans
rejected a modest proposal by Senator Edward Kennedy to raise the federal minimum wage rate for the first time since
1997, from $ 5.15 to $ 6.25 per hour, n5 and Republicans blocked a bipartisan plan to provide temporary Medicaid cov-
erage to low-income hurricane victims. n6 In possibly the most disturbing development, unknown numbers of immi-
grant workers hired to clean up the Gulf Coast did not receive any wages forseveral weeks, and federal labor officials
did not respond sufficiently to remedy such abuses. n7

Robert Greenstein of the Center on Budget and Policy Priorities described the Republicans' reneging on their anti-
poverty promises as a "stunning reversal," and observed, "We've gone from a situation in which we might have a long-
overdue debate on deep poverty to the possibility, perhaps even the likelihood, that low-income people will be asked to
bear the costs." n8 This about-face perfectly illustrates and reinforces a view of many progressives in the United States
that given the complete Republican domination of the federal government, advocates for workers and the poor should
not look to the federal government to enact and enforce progressive economic policies. Instead, these advocates should
primarily work with state legislators, governorsand, in particular, state attorneys general to enact and enforce laws that
reduce poverty and promote economic justice, such as state minimum wage laws. [*498]

In a growing effort that reflects the view that workers and the poor currently face a dead-end in Washington, for-
mer Senator John Edwards is leading a campaign to place several initiatives to raise state minimum wage rates on state
ballots in 2006. n9 Although Edwards is one of the most prominent political leaders currently endorsing this strategy,
for many years worker advocates have turned to sympathetic voters and state officials to enact and enforce state laws
that exceed federal standards, such as minimum wages, municipal living wage ordinances, and family leave laws. n10 In
a sign that a state-based anti-poverty strategy can be successful despite national Republican domination, voters in two
states that reelected President Bush in 2004 by narrow margins n11 simultaneously voted to raise state minimum wager-
ates by overwhelming margins of 72 percent in Florida and 68 percent in Nevada. n12 Thus, even if Washington is un-
interested in [*499] addressing workers' rights, workers may gain greater rights via these state-based initiatives. n13

While state-based initiatives like Edwards' minimum wage campaign are absolutely necessary to improve the lives
of working families, without strong enforcement by state officials these initiatives will never achieve their goals. When
states enact employment laws that exceed federal standards, states have a heightened interest -- as well as a greater re-
sponsibility -- to enforce these laws so that higher wage rates are not merely empty promises. This heightened interest,
in turn, increases the importance of the state attorneys general and labor departments who enforce state employment
laws and raises the question of how state governments can most effectively enforce state employment laws.

In answering this question, this Note contributes to a discussion over how state governments should structure their
executive institutions to effectively enforce wage and hour laws, and specifically, what role state attorneys general
should play in state enforcement regimes. Part Il outlines the federal and state workplace standards that protect low-
wage workers, the principal ways in which federal and state laws are different, and the reasons underlying the need for
stronger state enforcement. Part 111 describes the duties and powers of state attorneys general, and presents three models
of how state governments structure state wage and hour law enforcement, examining three states whose enforcement
systems represent these models of enforcement and whose state minimum wages exceed the federal rate. Part IV ex-
plains how New York Attorney General Eliot Spitzer has expanded his office's authority and functional capacity to en-
force state wage and hour laws, and how Spitzer's approach represents an effective model of wage and hour enforce-
ment. Part V describes how state attorneys general have worked together and independently to defend the substantive
state law rights of undocumented immigrant workers. Part VI analyzes the relative merits of the various ways in which
states structure wage and hour enforcement, argues that concurrent authority between an [*500] attorney general and a
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labor department is the ideal structure, and recommends strategies for attorneys general to expand their authority and
capacity to enforce wage and hour laws.

Il. DIFFERENCES BETWEEN FEDERAL AND STATE WAGE AND HOUR LAWS AND THE NEED FOR
RIGOROUS STATE ENFORCEMENT

This Part identifies the most important federal and state wage and hour laws, highlights several areas in which state
laws exceed federal standards, and discusses the principal reasons why states today have a heightened interest in enforc-
ing state employment laws. Before entering this discussion, however, it is important to identify how this inquiry is situ-
ated within the fields of labor and employment law. This Note and this Part specifically address the enforcement of
wage and hour statutes associated with the field of employment law, as opposed to labor law, n14 because most state-
based innovations occur exclusively inemployment law. n15 Because state employment laws are not preempted to the
same degree as state labor laws, states have far greater authority to enact and enforce state employment laws. n16
[*501]

A. FEDERAL WAGE AND HOUR LAWS

The Fair Labor Standards Act ("FLSA") of 1938 is the most important federal wage and hour law for all workers,
and particularly for low-wage workers. To receive FLSA protections, an employee must work for an employer “engaged
in interstate commerce or in the production of goods for interstate commerce.” n17 The FLSA sets forth a federal mini-
mum wage rate of $ 5.15 perhour, n18 but provides exceptions for several groups of workers. n19 In addition, the FLSA
requires employers to pay an overtime rate of one and one-half times an employee's regular wage rate once the worker
has worked forty hours in a work week. n20 The FLSA, however, does not prohibit an employer from mandating over-
time work for employees over fifteen years old. n21 Furthermore, the FLSA exempts millions of workers from overtime
coverage for a variety of reasons, with the most expansive exemptions for "executive, administrative, or professional"
workers. n22 [*502]

Workers have several ways to vindicate their FLSA wage and hour rights. Either an employee or the Secretary of
Labor can bring an action in state or federal court for violations of the federal minimum wage or overtime provisions of
the FLSA, for which the standard remedy is the payment of unpaid wages to the employee plus an equal amount in lig-
uidated damages. n23 Moreover, if an employer discharges a worker for filing a complaint or bringing an action under
the FLSA, a worker can receive a remedy of reinstatement plus "payment of wages lost" and equal liquidated damages.
n24 When a worker or the Secretary of Labor brings an action, a two-year statute of limitations period applies, unless
the employer committed a "willful violation,"which triggers a three-year period. n25

Other federal wage and hour laws impose additional restrictions or requirements. First, the FLSA and federal regu-
lations restrict the number of hours that children under sixteen years old can work, and prohibit children who are sixteen
and seventeen years old from working in certain hazardous jobs. n26 Second, the FLSA's so-called "hot goods" provi-
sion allows the Secretary of Labor to both recover unpaid wages and enjoin the shipment of goods where minimum
wage or overtime violations occurred in the production of the goods. n27 Other federal laws, such as the [*503] Davis-
Bacon Act n28 and the Migrant and Seasonal Agricultural Worker Protection Act ("MSPA™), n29 regulate wages in
specific industries.

B. STATE EMPLOYMENT LAWS THAT EXCEED FEDERAL STANDARDS

Virtually all state governments provide greater employment law rights and remedies than the federal government
in at least some areas. n30 There are four main circumstances where a worker is substantively better off under state law
than under federal law, including when (1) the state law provides an affirmative right,but the federal government has no
equivalent right; n31 (2) the federal law exempts a worker from protection, but the state law has no exemption; (3) the
state law standard is more rigorous than the equivalent federal standard, and the federal law does not [*504] preempt
state law; n32 and (4) the state law provides a greater remedy or time period to recover than federal law. Moreover,
workers have procedural advantages under state law, because most states allow workers or agencies to bring claims in
administrative proceedings or permit agencies to issue civil citations, while FLSA claims must be brought in state or
federal court. n33

Because the FLSA has an express "savings" clause or non-preemption clause, state and local governments can pass
laws that exceed federal standards in areas such as minimum wages, overtime, and child labor. n34 The state minimum
wage is the most crucial law that can exceed the standard set by federal law, because it directly results in higher wages
for a state's poorest workers. Since 1997, as the federal minimum wage remained at $ 5.15 per hour, twenty states and
the District of Columbia have adopted state minimum wages that exceed $ 5.15, with seven states' minimum wage rates
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reaching over $ 7 per hour in 2006. n35 [*505] As a result, more than 50 percent of the American people live in states
in which the state minimum wage exceeds the federal minimum wage. n36 In addition to earning significantly higher
wages, when workers in these twenty-one jurisdictions bring minimum wage actions, they receive greater compensation
under state law than under federal law. Also, if a worker is not paid for some of the hours she worked in a week, the
employee may have a remedy under state law, but not under federal law, in thosecases in which her total pay divided by
total hours is below the state minimum wage, but still exceeds $ 5.15 per hour. n37

In the area of overtime rights, three states -- California, Nevada, and Alaska -- require time and one-half overtime
pay foremployees who have worked more than eight hours in a day, while the FLSA does not require overtime until an
employee works forty hours per week. n38 In terms of remedies, many stateshave statutes of limitations that exceed the
FLSA's two-year statute of limitations, n39 and some states provide treble damages,as opposed to the FLSA's remedy of
double the unpaid wages (which can be reduced upon a showing of “good faith" by the employer). n40 In the area of
child labor, the laws of about half of the states are more stringent than federal laws on the maximumnumber of hours
and workdays per week for employees under sixteen years old. n41 Also, in contrast to federal law, about half of
[*506] the states regulate the maximum hours and workdays per week for sixteen and seventeen-year-old workers. n42
Finally, several states have passed "hot goods" laws that are stronger than the FLSA, holding apparel retailers and
manufacturers responsible for suppliers’ wage violations. n43

C. AN HISTORIC NEED FOR STATE-BASED ENFORCEMENT OF STATE EMPLOYMENT LAWS

Several trends underscore why state-based enforcement of state wage and hour laws is more important today than
it has been in decades. First, because twenty states and the District of Columbia have adopted minimum wage rates that
exceed the federal rate, n44 these states have a greater obligation to ensure that their laws are enforced, given that they
cannot rely primarily on federal officials to enforce state laws. When workers are protected by state law, but not by fed-
eral law, they must use state institutions -- state courts or agencies -- to recover unpaid wages, making it critical that
states have effective wage and hour enforcement agencies.

Second, the U.S. Department of Labor's Wage and Hour Division ("WHD™") has not had sufficient resources or
successful strategies for wage and hour enforcement. From the 1950s to the late-1990s, the ratio of WHD investigators
to American workers declined from one investigator for every 46,000 workers to one investigator for every 150,000
workers. n45 Also, in a troubling report, the General Accounting Office has identified major problems with the WHD's
enforcement, such as visiting fewer worksites, giving employers advance notice of visits, conducting investigations over
the phone, and "focusing on a single worker, a single [*507] minor violation, or a particular timeframe." n46 For ex-
ample, in 2005, the DOL's Inspector General severely criticized the WHD for entering into a compliance agreement
with Wal-Mart, giving Wal-Mart fifteen days of advanced notice for inspections. n47 Another concern is that the WHD
is often uninterested in litigating small, individual wage claims, while state agencies are more willing to litigate such
claims. n48

Third, the major decline in private sector union density in America n49 increases the importance of state govern-
ment enforcement. Because unions resolve wage and hour violations through private grievances and arbitration, declin-
ing unionization reduces the number of violations that are privately resolved and thus requires more active involvement
by state officials. Finally,although undocumented workers are often afraid to report wageviolations to federal officials
because of fears of deportation, n50 they are more willing to contact state officials who promise workers that immigra-
tion status will play no role or a small role inenforcement actions. [*508]

I1l. THE ROLE OF STATE ATTORNEYS GENERAL IN ENFORCING WAGE AND HOUR LAWS

This Part provides an overview of the powers of state attorneys general and presents three models of how state
governments structure their enforcement of state wage and hour laws, including the role of state attorneys general in
each structure. To illustrate each of the three models of enforcement, this Part examines the enforcement regimes of
three states -- California, Maine, and Massachusetts. State governments throughout the nation vary significantly in how
they structure wage and hour enforcement, although almost all states involve, in some fashion, both an executive
agency, such as a labor department, and the state attorney general. While the role of the state labor department is usually
codified specifically in state statutes, the role of the state attorney general is often not clearly defined, due to the broad
powers and duties that many state attorneys general have under state constitutions, state statutes, and the common law.

A. THE DUTIES AND POWERS OF STATE ATTORNEYS GENERAL IN WAGE AND HOUR
ENFORCEMENT
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The state attorney general is a position rooted in the common law and endowed with broad powers to initiate litiga-
tion on behalf of the people of the state to promote the public interest. n51 In forty-four states, the attorney general's
position and responsibilities are established by the state constitution, and in six states the position is established by a
state statute. n52 In addition to receiving constitutional and statutory authority, many attorneys general receive duties
and powers from the common law. Although several states limit the attorney general's powers to those [*509] granted
by statute, n53 in most states the attorney general retains its common-law powers unless the state legislature has
abridged those powers. n54 According to the National Association of Attorneys General, modern American courts have
recognized that state attorneys general possess common-law powers such as the "the duty to appear for and to defend
the state and state agencies," "the right to control over all litigation and appeals" and "the right to intervene in legal pro-
ceedings on behalf of the public interest." n55 Thus, as the U.S. Court of Appeals for the Fifth Circuit concluded, when
a state attorney general retains common-law powers, she has "wide discretion in making the determination asto the pub-
lic interest," and can bring actions on behalf of the people, including suits to enforce state laws, without authorization of
a governor or an agency. n56

In addition to the core functions of representing the state and initiating actions on behalf of the public, state attor-
neys general have other potent tools at their disposal to affect how state agencies, private parties, and the courts interpret
substantive state laws. For example, attorneys general can issue non-binding advisory [*510] opinions, n57 intervene
in litigation, n58 and file amicus curiae briefs. n59

In the specific context of state wage and hour enforcement, a state attorney general can use all of these powers to
ensure effective enforcement. First, and most importantly, an attorney general might initiate civil or criminal actions in
state court, or issue civil citations, against employers for violating state wage and hour laws. The attorney general might
take such action independently or as the representative of a state labor department. This type of action is the most cru-
cial for wage and hour enforcement, [*511] because the attorney general is directly remedying violations. Second, an
attorney general might represent a state agency in an action brought by a private party challenging the validity of a state
law or the validity of a state agency's action. Third, a state attorney general might issue advisory opinions, intervene as a
party in litigation between private parties, or filean amicus brief to influence how a court will interpret wage and hour
laws.

B. THREE MODELS OF STATE WAGE AND HOUR LAW ENFORCEMENT AND THE ROLE OF THE
STATE ATTORNEY GENERAL

There are three basic structures for the enforcement of state wage and hour laws. The three structures can be char-
acterized as: (1) sole authority in the attorney general, where the attorney general is solely responsible for investigating
violations, initiating lawsuits, and issuing citations against employers who violate wage and hour laws; (2) concurrent
authority, where a state labor agency and state attorney general each have some level of joint or independent authority
to investigate and initiate legal action to remedy violations; and (3) sole authority in the state labor department, where a
state labor agency does all of the investigation and litigation. To a certain extent these three structures represent the
boundaries of a continuum, from the greatest to least involvement by a state attorney general, as opposed to three fixed
categories. n60

In the three states examined in this Part -- California, Maine, and Massachusetts -- the constitutions, statutes,
common law, and case law of each state have assigned very different roles to the state attorneys general in wage and
hour enforcement. Despite these disparate structures for enforcement, all three states have state minimum wage rates
that significantly exceed the federal [*512] rate, n61 which means they are united in their heightened interest in effec-
tive state enforcement.

1. Massachusetts -- Sole Authority in the State Attorney General

The Massachusetts system of wage and hour enforcement places sole authority in the attorney general -- the Mas-
sachusetts Attorney General has complete responsibility for enforcing the state's wage and hour laws. The Massachu-
setts Attorney General's affirmative authority to enforce wage and hour laws derives from a 1993 statutory amendment,
which transferred enforcement of the state's labor laws from the state labor department to the Attorney General. n62 As
amended, Massachusetts's labor law states, "The Attorney General shall, except as otherwise specifically provided, en-
force the provisions of this chapter, and shall have all necessary powers therefor." n63 The labor law also specifically
outlines the Attorney General's duty and authority to regularly inspect and investigate "all places of employment,” n64
"receive all complaints . . . concerning alleged violations of any laws enforced under his direction," n65 issue civil cita-
tions against employers who violate the labor laws, such as the minimum wage and overtime laws, and bring criminal
prosecutions in state court for willful violations. né6 In addition to having specific [*513] statutory authority for en-
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forcement, the Attorney General has a "common law duty to represent the public interest." n67 To carryout its enforce-
ment role, the Attorney General employs attorneysand investigators who issue civil citations and bring criminal actions.
n68 Despite the dominant enforcement role of the Attorney General, the state Department of Labor and Workforce De-
velopment ("DLWD") serves a limited but important role of promulgating detailed regulations on state minimum wage
and overtime laws. n69

As mentioned earlier, Massachusetts's current enforcement structure is fairly new. n70 The impetus for the transfer
in authority to the Attorney General was based on both policy and politics. Democratic legislators and labor advocates
believed that then-Governor William Weld, a Republican, was not adequately enforcing [*514] state labor laws. n71
According to Assistant Attorney General of Massachusetts Richard Grundy, who directs the office's wage and hour en-
forcement, the transfer of enforcement to the Attorney General created a major advantage of combining the roles of
investigation, civil citations, and criminal prosecutions "under the same roof." n72 This structure fosters smoother in-
vestigations andmore effective prosecution.

2. Maine -- Concurrent Authority

Maine places concurrent authority in the attorney general and the state labor department, because the Maine Attor-
ney General works directly with the state Department of Labor to enforce state wage and hour laws, and possesses
common-law authority to independently enforce the same laws. The Maine Attorney General plays a significant role in
enforcing state wage and hour laws because the state Department of Labor is not authorized to use legal services other
than from the Attorney General, and it [*515] cannot hire private counsel "except upon written approval of the Attor-
ney General." n73 Although the Bureau of Labor Standards ("BLS") in the Department of Labor has statutory authority
to enforce laws on wages, hours, and workplace safety, n74 the Attorney General is responsible for providing legal ser-
vices to the BLS when the BLS brings enforcement actions in state court. n75 Unlike Massachusetts' fairly new struc-
ture, Maine's structure was created in 1975, when former Attorney General and then-state Representative James E.
Tierney successfully sought passage of legislation that established the current enforcement regime, giving workers a
private right of action and providing for treble damages. n76

Although state statutory law creates a direct enforcement relationship between the Attorney General and the labor
department, the common law gives the Attorney General authority to bring independent actions as the state's chief legal
officer. n77 In [*516] Superintendent of Insurance v. Attorney General, Maine's highest court held that in the absence
of legislation depriving the Attorney General of a right, "he typically may exercise all such authority as the public inter-
est requires,"” including the power to institute "all such actions and proceedings as he deems necessary for the enforce-
ment of the laws of the State." n78 Applying the holding of Superintendent of Insurance, the Attorney General should
beable to bring independent wage and hour actions, because state law does not restrict the Attorney General from initiat-
ing such actions whatsoever.

3. California -- Sole Authority in the State Department of Labor

Unlike Massachusetts or Maine, California places sole authority for enforcement in the state labor department,
which means the California Attorney General currently has almost no concrete role in wage and hour enforcement. Al-
though California's constitution grants the Attorney General significant general powers toenforce state law, n79 the
combination of statutory authorization for labor department enforcement and a statutory exemption that permits the la-
bor department to employ its own attorneys haseffectively limited the Attorney General's role in enforcement. n80

Regarding the use of counsel, sections 11042 and 11043 of the California Government Code state that "no state
agency, commissioner or officer shall employ any legal counsel other than theAttorney General," n81 and "whenever
any law authorizes any State agency to employ legal counsel other than the Attorney General, [*517] it shall be con-
strued to refer to the Attorney General." n82 Section 11041, however, provides an express exemption to this general
rule -- stating that "sections 11042 and 11043 do not apply to the. . . Division of Labor Standards Enforcement of the
Department of Industrial Relations" n83 ("DLSE") -- which allows the DLSE to enforce wage and hour laws without
using attorneys from the office of the Attorney General. n84 The exemption, however, does not necessarily preclude the
Attorney General from remedying wage and hour violations using his independent authority. Under California's Labor
Code, the state labor department is designated as the primary agency responsible for enforcing wage and hour laws, n85
and has the power to collect unpaid wages for minimum wage and overtime violations on behalf of employees, n86
[*518] through administrative proceedings and state court actions. n87 This entire process currently proceeds without
any involvement from the California Attorney General -- including in court actions -- because the labor department's
DLSE uses its own lawyers. n88
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Despite the lack of an enforcement role, the California Attorney General still impacts the interpretation of wage
and hour laws -- and thus indirectly affects enforcement -- by issuing advisory opinions, filing amicus briefs, n89 and
representing stateagencies when a party challenges a state law. n90 The California Attorney General can decline to rep-
resent a state agency and even take a conflicting position in litigation, which demonstrates the independence of the posi-
tion. n91 Moreover, when submitting an amicus curiae brief to a court, the Attorney General is not required to follow
the Governor's opinion when the Attorney General does not represent an agency or the Governor. n92 [*519]

IV. ELIOT SPITZER'S INNOVATIVE WAGE AND HOUR ENFORCEMENT: EXPANDING THE
ATTORNEY GENERAL'S AUTHORITY AND CREATING A MODEL FOR EFFECTIVE ENFORCEMENT

This Part discusses how New York Attorney General Eliot Spitzer has transformed his office into one of the most
effective wage and hour enforcement agencies in the nation, creating a replicable model of how an attorney general can
assert the legal authority to enforce state employment laws and providing an example of why an office should adopt a
strategic enforcement approach. This Part first examines how Spitzer has successfully advocated for increased legal
authority to enforce wage and hour laws, and then describes the main features of Spitzer's enforcement approach.

A. AUTHORITY OF THE NEW YORK ATTORNEY GENERAL TO ENFORCE WAGE & HOUR LAWS
1. The Basic Structure -- the State Department of Labor and Attorney General's Roles in Enforcement

New York's enforcement scheme fits squarely into the concurrent authority category of state structures for wage
and hour enforcement. For many years the Attorney General has represented the state Department of Labor ("DOL") in
state court enforcement actions. Under the leadership of Spitzer, however, the Attorney General's office has discovered
and successfully used the legal authority to bring independent actions in state court.

The state DOL has historically served a far greater role than the Attorney General in wage and hour enforcement.
This historical division of labor largely resulted from a statutory scheme that provides far greater express authority to
the DOL than to the Attorney General to enforce wage and hour laws in a civil administrative system. Specifically, New
York's Labor Law [*520] grants express authority to the Commissioner of Labor -- the highest-ranking DOL official --
to investigate wage and hour violations, issue administrative orders, and enforce administrative orders in the New York
Supreme Court n93 on behalf of employees, including the recovery of wages, civil penalties, and criminal penalties. n94
This role is executed by the DOL's Division of Labor Standards. n95 Employers can appeal the Labor Commission-
er'sadministrative orders to the New York State Board of Industrial Appeals ("NYSBIA"), and the DOL and employers
may appeal adverse NYSBIA decisions to the New York Supreme Court. n96

Despite the DOL's primary enforcement role, the Attorney General plays a significant role as the state's legal offi-
cer, who must represent the DOL in all actions before state and federal courts. n97 The state's Executive Law states that
the Attorney General has a general duty to

prosecute and defend all actions and proceedings in which the state is interested, and have charge and control of all
[*521]

the legal business of the departments and bureaus of thestate, or of any office thereof which requires the services of
attorney or counsel, in order to protect the interest of the state. n98

Thus, when an employer or the DOL appeals a wage and hour order from the NYSBIA, the Attorney General
serves as the legal counsel for the DOL in state court. n99

Although the Attorney General does not receive express statutory authority to enforce the minimum wage, over-
time, agricultural labor, or child labor laws, there are several areas where the state labor law gives the Attorney General
express enforcement authority without giving the DOL the equivalent power. Most importantly, only the Attorney Gen-
eral may prosecute criminal violations of the Labor Law, which means that the DOL must work with the Attorney Gen-
eral in any cases where a criminal prosecution in state court is sought. n100

2. Asserting Expanded Authority

During Spitzer's two terms as Attorney General, his office has successfully asserted that the Attorney General has
independent authority to enforce state wage and hour laws in state court. Spitzer's assumption of independent enforce-
ment authority constitutes a significant legal expansion in the role of the Attorney General in New York's law enforce-
ment regime.
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Despite the dearth of statutory authorization to enforce certain specific wage and hour laws, Spitzer has success-
fully invoked the Attorney General's general authority under section 63(12) ofthe Executive Law to bring actions in
state court against repeated illegal acts. n101 Section 63(12) provides that the Attorney [*522] General "may apply, in
the name of the people of the state of New York, to the supreme court of New York" to enjoin any person who "engages
in repeated fraudulent or illegal acts" in the "conducting or transaction of business," and have the court "direct[] restitu-
tion and damages." n102 The Attorney General's Labor Bureau, led by Bureau Chief Patricia Smith, asserts that re-
peated violations of any of the state's labor laws, including wage and hour violations, constitute "repeated . . . illegal
acts," under section 63(12), giving the Attorney General standing to petition thestate's trial courts to remedy such labor
violations. n103 Thus, section 63(12) gives the Attorney General standing to bring a lawsuit based on causes of action
or rights found in other laws suchas the Labor Law.

Today, most wage and hour actions brought by the Labor Bureau directly invoke section 63(12) for repeated viola-
tions of the labor laws. n104 Additionally, section 63(12) gives the Attorney General the authority to investigate re-
peated illegal acts. n105 [*523]

3. Validity of the Attorney General's Authority Under Section 63(12) to Remedy Wage and Hour Violations

Thus far, New York state courts have affirmed the Attorney General's standing to bring actions under section
63(12) of the Executive Law for labor law violations. n106 State courts have also rejected employers' arguments that
trial courts should apply the"primary jurisdiction™ doctrine to abstain from hearing cases brought by the Attorney Gen-
eral under section 63(12). n107

In the most direct challenge to the Attorney General's authority to sue for an injunction, damages, and restitution of
employees' unpaid wages, a state appellate court in Spitzer v. Frink America, Inc., n108 upheld not only the Attorney
General's standing to sue under section 63(12) for violations of the labor laws, but also the Attorney General's ability to
obtain greater remedies for workers than the remedies provided for in the underlying labor laws. n109 In Frink, Spitzer
brought an action under section 63(12) alleging that a company failed "to pay vacation pay, commissions, and expenses
still owed to 41 employees" when it closed its snowplow manufacturing factory. n110 While the trial court recognized
that the Attorney General "has the authority to redress violations of the Labor Law by a proceeding pursuant to Execu-
tive Law 63(12)," it also concluded that the Attorney General could not usesection "63(12) to expand the remedies con-
tained in the Labor Law," and thus, Spitzer could not "seek injunctive relief or seek to impose individual liability" on
the company's president, because "those remedies are not available under the Labor Law." n111

The Appellate Division, however, rejected the trial court's narrow view that remedies under the Labor Law "are
exclusive" and bar the Attorney General from seeking "additional remedies” under [*524] section 63(12). n112 In-
stead, the Appellate Division read section 63(12) broadly:

Section 63(12) does not create any new causes of action, but does provide the Attorney General with standing "to
seek redress and additional remedies for recognized wrongs" based on the violation of other statutes. In other words,
section 63(12) "creates no new claims but provides particular remedies and standing in a public officer to seek redress
on behalf of the State and others." Thus, where a proceeding is commenced pursuant to Executive Law 8 63(12), the
Attorney General is entitled to seek the "additional remedy" of injunctive relief. . . . Similarly, the Attorney General
may seek restitution pursuant to Executive Law § 63 (12) for a violation . . . even though that underlying statute does
not provide for restitution . . .. n113

Thus, the court held that the Attorney General could seek payment from the firm's president, because he is "em-
powered by Section 63(12) to prosecute and seek redress beyond the remedies available to the DOL and individual em-
ployees in cases of repeated or persistent fraud or illegality." n114

Even when the Attorney General has express statutory authority to bring an action under a specific labor law, em-
ployers have argued that the state DOL should carry out in its administrative role before the Attorney General can bring
a lawsuit in the state trial court. In State v. Consolidated Edison, n115 a party challenged the Attorney General's author-
ity to sue an employer for violating section 882 of the Labor Law, the "Right to Know Law," which requires employers
to inform workers about toxic substances. The court rejected the employer's argument that the [*525] statute required
the DOL to investigate violations before the Attorney General could bring an action, because the statute's wording was
unambiguous in that the statute "grants the Attorney General authority to sue without restraint." n116

The Consolidated Edison court also rejected an argument that the primary jurisdiction doctrine required the DOL
to take administrative action before the court could sustain jurisdiction over the Attorney General's lawsuit. As the U.S.
Supreme Court has explained, under the primary jurisdiction doctrine a court with original jurisdiction over a claim de-
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fers its power to hear the case because "‘enforcement of the claim requires the resolution of issues which, under a regu-
latory scheme, have been placed within the special competence of an administrative body." n117 The Consolidated
Edison court found the primary jurisdiction doctrine to be inappropriate, because there was "no issue of ‘protection of
the integrity of a regulatory scheme,™ when the DOL had not initiated enforcement proceedings or issued agency regu-
lations, and when abstention "would leave in limbo the very employees the Legislature clearly intended to be informed
and trained.” n118 The Frink court, in a similar fashion, rejected a primary jurisdiction challenge. n119 Because these
courts rejected primary jurisdiction arguments, the New York Attorney General today has a far greater ability to inde-
pendently defend workers. [*526]

4. An Historic Shift Toward Wage and Hour Enforcement by the Office of the Attorney General

Over the past eight years, with Eliot Spitzer as Attorney General, New York's wage and hour enforcement regime
has undergone an historic shift toward more proactive and effective enforcement, spearheaded by Spitzer's Labor Bu-
reau. Under Spitzer's predecessor, Dennis Vacco, the Attorney General's office did not often proactively use its author-
ity under section 63(12) ofthe Executive Law to bring wage and hour actions. n120 As Bureau Chief Smith recalls,
when Spitzer became Attorney General, he told the Labor Bureau "to think about what can be done to help working
people and to try to do it." n121 It was "the first time that [the Labor Bureau] actually had a mandate to do labor cases
onour own." n122 Thereafter, the Bureau increased the extent to which it brings wage and hour cases. Seven years ago,
the Bureau brought a single wage and hour action, but today about 50 percent of the eight-lawyer Bureau's cases are
wage and hour actions. n123 Impressively, though its statutory authority remained unchanged, the Labor Bureau's ca-
pacity to bring these actions increased exponentially.

In a major institutional development, the New York Attorney General's expanding role in wage and hour enforce-
ment coincided with a marked decline in the effectiveness of the DOL's enforcement under New York Governor George
E. Pataki. n124 Since Pataki took office in 1994, the DOL has "levied far lighter penalties,” obtained less wages for
workers, and created long delays for workers to recover wages. n125 As a result, worker advocates "increasingly turn to
the Attorney General's office" for assistance in remedying wage violations, because they view the Attorney General's
[*527] office under Spitzer's leadership as more effective, aggressive, and competent than the DOL. n126

B. ASYSTEMATIC AND STRATEGIC APPROACH TO WAGE AND HOUR ENFORCEMENT

This section discusses the main features of the New York Attorney General's Office's approach to enforcing em-
ployment laws in low-wage industries, an area in which the federal and state labor departments have had difficulty vin-
dicating workers' rights. The Office's systematic approach to wage and hour enforcement in low-wage industries under
Spitzer involves the following key features: (1) proactive investigation of industries, often in conjunction with labor
advocates; (2) a combination of civil and criminal actions; (3) litigation against each level of the supply chain that em-
ploys low-wage workers; and (4) the creation of innovative settlements that foster future stability for workers.

1. Proactive Investigation of Industries, Often With the Aid of Worker Advocates

To enforce state employment laws, Spitzer's Labor Bureau initiates proactive investigations of entire employers
and industries -- often with the significant aid of worker advocates -- rather than merely investigating individual work-
ers' complaints in isolation. n127 Labor Bureau Chief Smith contrasts the state DOL's "traditional collection agency"
mentality with the Labor Bureau's proactive investigatory approach. Smith says that the way in [*528] which her staff
investigates employers and industries resembles attorneys assembling large class action lawsuits that pressure employ-
ers to settle without litigation. n128 When the Bureau receives a complaint from a worker about a specific employer, it
investigates every possible violation by that employer, and prioritizes complaints in which similar employers are com-
mitting violations. n129 Unlike the DOL, which largely investigates complaints of individual workers, the Labor Bu-
reau almost never brings anaction on behalf of a single worker. n130 Before bringing a lawsuit or contacting an em-
ployer to settle a case, the Bureau documents as many violations as possible within a single workplace or industry,
thereby reducing the likelihood of employer retaliation. n131

Four major investigations illustrate how the Labor Bureau has transformed individual complaints into industry-
wide investigations, and then into large-scale settlements. In all four cases -- greengrocer workers, supermarket delivery
workers, restroom attendant workers, and pretzel vendor workers -- the industries mostly employ the most vulnerable,
low-wage immigrant workers.

i. Greengrocer Workers
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In 1999, the Labor Bureau began an investigation of small "greengrocer" stores n132 in New York City, where
many Korean store owners were paying Mexican workers $ 3 to $ 4 per hour, and requiring 72-hour weeks without
overtime. n133 After initially receiving complaints from workers and labor advocates, the Labor [*529] Bureau inves-
tigated claims at various work sites and settled ten to twenty cases for $ 30,000 to $ 105,000 in unpaid wages per store.
n134 The Bureau then determined that violations were occurring throughout the 2,000-store greengrocer industry, and it
expanded its investigation and ultimately reached an industry-wide "code of conduct" agreement with store owners to
obey federal and state labor and employment laws in exchange for the Attorney General's promise not to sue for past
violations. n135

ii. Supermarket Delivery Workers

In another industry-wide investigation, the Labor Bureau received complaints from workers who delivered grocer-
ies for large supermarkets in New York City, but were being illegally employed as independent contractors, rather than
as supermarket employees. The Labor Bureau launched an investigation of several supermarkets, and by 2003, it nego-
tiated settlement agreements for more than $ 2.6 million in unpaid wages for workers at Gristedes, $ 3.3 million for
workers at Food Emporium/A&P, and $ 300,000 for workers at Duane Reade drug stores. n136

iii. Bathroom Attendant Workers

Similarly, in 2004, the Labor Bureau responded to individual complaints of bathroom attendants who were em-
ployed via an independent contractor at about thirty restaurants. n137 Through its investigation, the Labor Bureau un-
covered a multi-employer practice in which immigrant attendants "worked for tips only and [*530] were forced to pay
a fee to a private staffing service for the opportunity to work in restaurant bathrooms.” n138 The main contractor, Royal
Flush, took about 25 to 30 percent of the attendants' tips, with some workers earning as little as $ 15 per 7-hour shift and
$ 300 per week for 70 to 80 hours of work. n139 Ultimately, the Bureau obtained a money judgment in a suit against
Royal Flush, and reached settlements with the restaurants, all of which agreed to directly hire the attendants who had
worked for Royal Flush. n140

iv. Pretzel Vendor Workers

In 2004, the Labor Bureau announced its investigation of M&T Pretzel, a company that operates hundreds of pret-
zel-vendor carts under New York City contracts. The investigation began in 2002, when a legal non-profit organization
contacted the Bureau. Investigators then interviewed dozens of Bangladeshi immigrant workers, who testified that they
were paid fixed rates of $ 60 per day, though they often worked twelve to fourteen hour days in the summer without
lunch breaks, and nearly eighty-hour weeks. n141 Despite such widespread exploitation, M&T Pretzel was earning as
much as $ 400,000 annually per vendor cart, and bidding hundreds of thousands of dollars to station individual carts in
locations in Central Park. n142 In 2004, the Labor Bureau settled with M&T for $ 450,000 and an agreement to follow
state and federal labor laws in the future. n143

As two of these investigations demonstrate, an invaluable part of the Bureau's proactive investigatory approach in-
volves work [*531] ing with labor advocates who are organizing or representing workers. For example, the greengro-
cer workers were referred to the Labor Bureau by a local union, UNITE! Local 169, and acommunity labor coalition,
n144 and in the M&T Pretzel case, the Bureau received information directly from the Street Vendor Project of the Ur-
ban Justice Center, a legal advocacy group. n145

2. The Combination of Civil and Criminal Actions

An important feature of the Labor Bureau's enforcement approach is the combination of civil and criminal actions
to punishand deter employers who violate the law. The Attorney General can initiate criminal prosecutions in two situa-
tions: first, when the DOL investigates a violation and refers the case to the Attorney General for criminal prosecution;
and, second, when the Attorney General independently investigates a civil violation andbrings criminal and civil
charges at the same time. n146 When the Attorney General brings a criminal action against an employerfor labor law
violations, both the Labor Bureau and the Criminal Investigations Bureau of the Attorney General work together on the
prosecution. n147 Although the Labor Bureau can bring criminal actions for a variety of labor violations, the Bureau
most commonly initiates criminal actions when contractors employ workers in violation of state prevailing wage laws.
n148 [*532]

3. Attacking Every Part of the Supply and Production Chain
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One of the most creative and effective features of the Labor Bureau's enforcement approach is its use of a variety
of state laws to protect workers at every point along the labor supply and production chains. As the Bureau has docu-
mented through its investigations, employers often use independent contractors and employment agencies to supply
labor under terms that violate state law. Moreover, manufacturers often purchase goods from suppliers who violate state
labor laws in the production of those goods. To combat these trends, the Bureau has initiated actions against the corpo-
rate entities that facilitate and benefit fromthese practices.

i. Independent Contractors and Employment Referral Agencies

In recent investigations and litigation, the Labor Bureau has helped to curb the use of exploitative independent
contractors and employment agencies in several ways. First, the Labor Bureau has brought many actions against inde-
pendent contractors and the companies that hire abusive contractors, as exemplified by the supermarket delivery and
bathroom attendant cases discussed above. n149 Second, in June 2004, the Bureau successfully brought civil actions
against nine employment agencies that had consistently and illegally referred workers to jobs that paid subminimum
wages, n150 and in February 2006, the Bureau announced [*533] a $ 495,000 settlement with a construction contractor
that had used a staffing agency to avoid providing overtime pay to hundreds of laborers. n151 New York law bans refer-
rals to employers who violate minimum wage and overtime laws, and limits the compensation that employment agen-
cies can receive. n152 By suing these agencies, Spitzer has eliminated a tool used by many industries to recruit sub-
minimum wage labor.

ii. Enforcing the Hot Goods Law in the Apparel Industry

By enforcing the "hot goods" law, the Labor Bureau has pressured retailers, manufacturers, and subcontractors to
improve working conditions in New York's apparel industry. In 1996, New York enacted a "hot goods" law, making it
illegal to ship,deliver or sell apparel goods that are produced in violation of the state's wage laws. n153 In 1999, work-
ing with the state DOL's Apparel [*534] Industry Task Force ("AITF"), Spitzer became the first New York Attorney
General to use the "hot goods" law to obtain aninjunction against the sale of goods manufactured with subminimum
wage labor. n154 Importantly, in its first action under the new law, the Labor Bureau convinced the court that manufac-
turers should be held strictly liable. n155

4. Innovative Settlements That Foster Future Stability for Workers
i. Requiring the Real Employer to Hire the Aggrieved Worker

A crucial part of the Labor Bureau's approach is its ability to settle disputes with employers in innovative ways that
foster greater stability for aggrieved workers. In several cases, the Bureau has reached settlements that require compa-
nies to directly hire employees who had worked for independent contractors that provided services to the settling com-
panies. For example, in thesettlement of the bathroom attendant cases, Tavern on the Green agreed to directly hire four-
teen attendants, and three other restaurants agreed to hire twenty-one valets who staffed their bathrooms. n156 In the
settlement of the supermarket delivery cases, Gristedes "agreed to hire the delivery workers in-house and provide bene-
fits, including health insurance, pension, and vacation [*535] pay." n157 These agreements create greater stability and
job security for the workers, because they will work for more financially stable employers, instead of fly-by-night inde-
pendent contractors. The agreements also make it easier for workers to join existing unions or to form new ones, by
making them in-house employees instead of independent contractors. As Smith notes, a goal in "service staffing cases"
is to "take jobs out of the underground economy as much as possible,” which these agreements accomplish. n158

ii. Creating an Industry-Wide Code of Conduct

The Labor Bureau's most innovative settlement occurred in the greengrocer cases, in which the Bureau obtained an
agreement with hundreds of greengrocer stores to follow a Greengrocer Code of Conduct ("Code™). n159 While many
of the Code's provisions merely require employers to follow federal and state laws, the Code provides for additional
rights, such as two to three sick days and one week of paid vacation per year. n160 Also, the Code provides for monitor-
ing by the Attorney General, creates a hotline for workers to report violations, and gives information to consumers
about which greengrocer stores comply with the Code. Finally, under the Code, employers must affirm the rights of
workers to join unions without retaliation. n161 A few years after the Code was adopted, a monitoring report concluded
that 144 of 145 monitored stores had followed minimum wage and overtime laws, [*536] demonstrating substantial
compliance in the greengrocer industry. n162

V.STATE ATTORNEYS GENERAL DEFENDING THE SUBSTANTIVE EMPLOYMENT RIGHTS OF
UNDOCUMENTED IMMIGRANT WORKERS
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This Part addresses how state attorneys general have worked both collectively and individually to defend the sub-
stantive state employment rights of undocumented immigrant workers, demonstrating the types of tools -- advisory
opinions, amicus briefs, intervention, and representation of state agencies -- that all attorneys general can strategically
use to influence the interpretation of state employment laws. This Part also highlights a potential issue for multi-state
coordination among attorneys general, n163 the defense of undocumented workers' rights.

Because there are six million undocumented workers in the United States, and two million of them earn less than $
5.15 per hour, n164 many attorneys general recognize that state wage enforcement cannot be effective unless state offi-
cials can uphold the rights of undocumented workers. The ability of states to protectundocumented workers' rights has
been threatened by the U.S.Supreme Court's 2002 decision that undocumented workers cannot receive "back pay" under
the NLRA, prompting employers to launch an attack on the state employment rights of undocumented [*537] workers.
n165 Nevertheless, both before and after Hoffman Plastic Compounds, Inc. v. NLRB, n166 attorneys general have de-
fended the nation's most vulnerable workers against employers' arguments that federal immigration law preempts state
employment law remedies.

A. HOFFMAN AND THE AMICUS CURIAE BRIEF OF THE STATE ATTORNEYS GENERAL

In 2002, the U.S. Supreme Court held in Hoffman that undocumented workers cannot receive back pay awards un-
der the NLRA for work that was not actually performed and could not have been legally performed. n167 Specifically,
the court held that Jose Castro could not receive the back pay award that the National Labor Relations Board ("NLRB")
had ruled he was entitled to because of a discriminatory discharge. n168 Although the Supreme Court had previously
suggested that undocumented workers can receive back pay under the NLRA, n169 the Hoffman court found that
"awarding back pay to illegal aliens runs counter to the policies underlying" the Immigration Reform and Control Actof
1986 ("IRCA™), which prohibits employers from knowingly hiring undocumented workers. n170

Fearing that a broad ruling in Hoffman might adversely impact state employment laws, the Attorneys General of
New York, Arizona, California, Hawaii, Massachusetts, West Virginia, and Puerto Rico submitted an amicus curiae
brief to the Supreme Court, arguing that back pay should be allowed for undocumented [*538] workers under the
NLRA, but that even if back pay is not allowed under the NLRA, IRCA "should not prevent states, under their own
laws, from granting back pay or other appropriate remedies to undocumented workers." n171 Raising the point that
many state laws grant back wages or lost wages to workers -- including workers' compensation, tort, contract, employ-
ment discrimination, and wage and hour laws -- the brief argued that without the ability to award back pay to undocu-
mented workers "state laws that protect both documented and undocumented employees could not be enforced." n172
The brief also argued that federal immigration law cannot preempt state employment laws, because there is no conflict
between federal and state law and no congressional intent to displace state law. n173 Although the Attorneys General
hoped that the Court would expressly limit its holding to back pay under the NLRA, the majority opinion did not ad-
dress whether its holding impacts state law in any way, leaving the issue open for state and federal judges to decide on
the basis of federal preemption analysis. [*539]

B. ADVISORY OPINIONS AND INTERVENTION IN LITIGATION TO AVOID THE FEDERAL
PREEMPTION OF STATE EMPLOYMENT LAWS

Since the Hoffman decision, state attorneys general have issued advisory opinions, intervened in litigation, and
filed amicus curiae briefs with courts to argue against preemption of state employment laws by federal immigration law.
These activities illustrate the diverse legal tools that state attorneys general canuse to impact the interpretation and ap-
plication of state law. Indeed, action by state attorneys general on the IRCA preemption issue has been key, because
state courts have been more willing than the federal courts to find that IRCA bars otherwise available remedies. n174

As in the area of enforcement, New York Attorney General Spitzer has been at the forefront of the post-Hoffman
debate over whether state employment laws are preempted. In New York, where a survey shows that half of the state's
undocumented immigrants are paid below the minimum wage, n175 Spitzer's response serves as a model for how an
attorney general can use the office's full range of powers to influence the way that courts and state agencies interpret
substantive issues of law.

In 2003, in response to an inquiry from the state DOL about the effect of Hoffman on the enforcement of state
wage and hour laws, Spitzer issued a formal opinion, n176 advising the DOL that "Hoffman does not preclude enforce-
ment of State wage payment laws on behalf of undocumented immigrants.” n177 In the two years since Spitzer issued
the opinion, four state courts and one federal court have cited the opinion as positive authority for the proposition that
federal law does not preempt state law remedies for un [*540] documented workers. n178 In the opinion, Spitzer ar-
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gues that because state wage and hour laws mandate payments to workers for wages already earned, and not for back

pay, Hoffman is irrelevant to the state's enforcement of these laws, because Hoffman only barred back pay. n179 The

opinion also suggests that, under state tort law, undocumented workers can recover "lost wages" for work not actually
performed. n180

In 2005, Spitzer successfully intervened n181 in three cases in which state trial and appellate courts had held that
federal immigration law preempts undocumented workers from receiving lost earning recoveries based on wages earned
domestically in common-law tort and state statutory worker-safety actions. n182 By [*541] intervening and litigating
these cases, Spitzer helped to precipitate a split among the state appellate courts on the issue of lost earnings tort recov-
eries, and on February 21, 2006, the New York Court of Appeals, the state's highest court, decided that "IRCA does not
bar maintenance of a claim for lost wages by an undocumented alien™ and reaffirmed that the state's "labor law . . . ap-
plies to all workers in qualifying employment -- regardless of immigration status." n183 Instead of passively waiting for
workers or employers to appeal adverse decisions to the state's highest court, Spitzer's Labor Bureau shaped the out-
come of this litigation by participating in briefing and oral arguments before the Appellate Division and the Court of
Appeals. n184 [*542]

Finally, consistent with Spitzer's opinion that immigration status is irrelevant to wage and hour enforcement, like
many other attorneys general in the nation, n185 Spitzer's Labor Bureauhas adopted a policy of not inquiring into the
immigration status of workers when conducting enforcement investigations and litigation. n186 As reports from inves-
tigations confirm, this policy is crucial for undocumented workers to feel comfortable reporting violations. n187

VI. ANALYSIS OF WAGE AND HOUR ENFORCEMENT BY STATE ATTORNEYS GENERAL

This Part argues that the concurrent authority approach is the ideal enforcement structure, recommends how state
attorneys general can expand their legal authority to enforce wage and hour laws, discusses why states should adopt
Spitzer's proactive investigatory model, and urges attorneys general to take action to protect the state employment rights
of undocumented workers. [*543]

A.STATE ATTORNEYS GENERAL: A POWERFUL AND GROWING FORCE IN WORKER PROTECTION

In this era of conservative federal governance, decreasing union density, and a stagnant federal minimum wage,
state attorneys general have an historic opportunity and obligation to provide leadership in protecting America's work-
ers. Although state attorneys general across the nation serve significantly different roles in wage and hour enforcement,
they all have expansive authority and significant capacity to impact the legal rights and remedies that workers can ob-
tain under state law. Attorneys general have already demonstrated the importance of their leadership in enforcement by
using legal and extralegal tools, such as industry-wide investigations, civil and criminal actions, amicus briefs, advisory
opinions, intervention, representation of state agencies, community and media outreach, and public education.

In addition, through inter-office discussion, communication, and collaboration, state attorneys general are now
sharing and adopting successful strategies for assuming enhanced legal authority and enforcing state laws. n188 As a
result of increased cooperation, the attorneys general may be emerging as major players in state wage and hour en-
forcement, just as the attorneys general did in the areas of consumer protection in the 1980s and public health in the
1990s. n189 In a promising development, some state attorneys general who historically have not been involved inwage
enforcement recently started to bring actions against exploitative employers. n190 [*544]

B. CONCURRENT AUTHORITY: THE IDEAL STRUCTURE FOR STATE WAGE AND HOUR
ENFORCEMENT

As stated earlier, a main purpose of this Note is to ascertain the ideal role for an attorney general in a state's overall
wage and hour enforcement structure. Based on the prior examination of several states' enforcement structures and the
emergence of a successful concurrent enforcement scheme in New York, it appears that the concurrent authority struc-
ture is far superior to the systems which have sole enforcement in the attorney general or sole enforcement in the state
labor department. The concurrent authority structure is superior for several reasons: (1) it reduces the risk that a single
election could result in weak enforcement; (2) it creates an additional check and balance in state government, allowing
the state attorney general to fill in the gaps left by a poorly performing labor department, and encourages experimenta-
tion and competition between the attorney general and the labor depar